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Court of Appeals of the District of Columbia 


No. 5525. 

Charles C. Schulman et al., Appellants, 

vs. 

Andrew W. Mellon et al. 

_ 

a Supreme Court of the District of Columbia. 

In Equity. 

No. 53159. 

! 

Charles C. Schulman and Barney Krucoff, Partners, 
Dome* Business as the Commercial Office Furhiture Com¬ 
pany, Plaintiffs, 

vs. 

Andrew AV. Mellon, Secretarv of the Treasure of the 
United States of America, and The W. D. Campbell Com¬ 
pany, a Corporation, Defendants. 

United States of America, 

Ihsfi'/rf al ('nlumltld , 

Be it remembered, That in the Supreme Cburt of the 
District of Columbia, at the City of "Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were tiled and proceedings had in the abbve-entitled 
cause* to wit : 


1—5525a 
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1 Filed August 14, 1931. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

In Equity. 

Xo. 53159. 

Charles C. Schulmax and Barxey Kkucoff. Partners, 
Doing Business as the Commercial Office Furniture Com- 
Imiiv, 1333 (i St ivct X. \\ ., iMaintiits, 

v. 

Andrew IV. Mellox, Secretary of the Treasure of the 
United States of America, and The W. D. Campbell Com¬ 
pany, a Corporation, 1018 Fifteenth Street X. Mb, De¬ 
fendants. 

Amended Bill of Complaint for Injunction and for Other 

Purposes. 

To the Supreme Court of the District of Columbia: 

The plaintiffs, Charles C. Schulman and Barney KrucolT, 
respect fully represent to the Court as follows: 

I. That they are citizens of the United States and resi¬ 
dents of the District of Columbia, and bring this suit as 
partners doing business as the Commercial Office Furniture 
Company. 

II. That the defendant, Andrew W. Mellon, is Secretary 
of the Treasury of the United States of America and is 
sued in his official capacity. 

That the defendant. The \V. D. Campbell Company, is a 
corporation with its principal office in the District of Co¬ 
lumbia, and is sued as a contractor whose interests under 
certain contracts with the defendant Andrew 'VY. Mellon, 
will be involved in any decree entered in this proceed¬ 
ing. 

2 III. That plaintiffs are now and have been for a 
number of vears doing a general office furniture 

business in the: District of Columbia as partners under the 
name of Commercial Office Furniture Company; that while 
so engaged thev were furnished bv the defendant Andrew 
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\V. Mellon with certain Specifications and Proposals for 
Supplies for bids on various articles of office furniture re¬ 
quired by the executive departments and other Govern¬ 
ment establishments for the fiscal year 1932; that the plain¬ 
tiffs thereupon and in good faith expended considerable 
time and money in preparing bids to furnish articles in ac¬ 
cordance with the said specifications; that at to the ar¬ 
ticles hereinafter more specifically mentioned plaintiffs 
were the lowest responsible bidders; but that the defendant 
Andrew \V. Mellon, in total disregard of plaintiffs’ bids 
and of the law designed to further fair competitive bidding 
both in the public interest and for the benefit of bidders, 
proceeded to reject the bids of plaintiffs and to award the 
contract to a higher bidder, namely, the defendant \V. D. 
Campbell Company. 

LV. That plaintiffs are informed and believe and, there¬ 
fore, aver that the Comptroller General of the United 
States, through whose office the accounts under the said 
contracts will be settled, has advised the defendant Andrew 
W. Mellon that there was no basis for the rejection of plain¬ 
tiffs’ bids; that the award of the contracts to a higher 
bidder was unlawful, inimical to the best interests of the 
United States, and unfair to competitive bidders; that no 
payments are authorized under the contracts with the de¬ 
fendant W. D. Campbell Company for furnishing desks and 
chairs: and that, in order fully to protect the (interests of 
the United States, no orders for desks and chailrs should be 
issued to the defendant W. I). Campbell Company under the 
said contracts. 

3 V. That plaintiffs are informed and believe and, 

therefore, aver that there is a board known as the 
Federal Specifications Board, whose duty it (is to deter¬ 
mine and prepare the exact detailed specifications for ma¬ 
terials and articles to be used by the various departments, 
bureaus, agencies and offices of the Federal Government, 
and that such specifications furnish the sole and exclusive 
standard for determining the acceptability of such ma¬ 
terials and articles furnished under Government contracts, 
including those articles here involved; that such specifica¬ 
tions, at least insofar as here material, have Ixkm adopted 
by the General Supply Committee, which is h. statutory 
committee created to assist the Secretary of the Treasury 
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in arranainy; for tin* lettinir of contracts for supplies for 
the use of Government de])artments. 

VI. That plaintiffs are informed and believe and, there¬ 
fore, aver that the defendant Andrew W. Mellon is com¬ 
pelled bv law to accept the lowest bid of a bidden* who is 
]>re]>ared to guarantee perfonnanee in aeeordanee with the 
speeitieations aforesaid, and whose responsibility is un¬ 
questioned: and that In* has no discretion in this regard, 
with the exception of such discretion as may In* implied in 
the determination of tin* responsibility of bidders. 

VII. That under date of March 2. 1031, the defendant 
Andrew \Y. Mellon requested bids, to be opened April S, 
1031, for furuishimr. anions other things, various types 
of wood desks, included in Item Xo. 0524 of the General 
Schedule of Supplies for Class 0 for the fiscal year 1032; 
that the bids on said item were to be for furnishing articles 
in accordance with Federal Specification Xo. AA-D-201 
(Federal Specifications Hoard Xo. 35S-B). beimr a specifica¬ 
tion prepared by the said Federal Specifications Board: 
and that plamtills submitt ed a bid auTeeinn' t<» furnish, at 

4 

designated prices, various types of desks in strict accord¬ 
ance with the said specifications. 

4 VIIT. That, at the request of the defendant An¬ 

drew \Y. Mellon, the plaintiffs accompanied their 
bid by desks which had been fabricated, during the less 
than thirty-day period which was allowed for actual work 
thereon, by their manufacturer, tin* Imperial Desk Com¬ 
pany of Kvansville. Indiana, for the purpose of illustrating 
the general type of workmanship (except for the finish, 
for which the time was especially inadequate) which miirht 
be expected: that the plaint ills and tin* said manufacturer 
submitted with the said bid to the defendant Andrew V. 
Mellon affidavits whereby they made it clear that, in the 
event the contract was awarded to plaintiffs, it would be 
fulfilled in strict accordance with the specifications as 
interpreted by the said General Supply Committee acting 
on behalf of the defendant Andrew AY. Mellon. 

IX. That the bids were opened on April 8, 1931, and the 
plaintiffs were found to have submitted the lowest bid for 
the various types of wood desks under the said Item X’o. 
9524: that the defendant Andrew AY. Mellon disregarded 
the plaintiffs' low bid and proceeded to award the contract 
to the defendant AY. I). Campbell Company, whose bid 



ANDREW W. MELLON ET AL. 


J 


plaint ill’s are informed and believe and, therefore, aver will 
represent an increase over their own bid of more than 
Forty Thousand Dollars ($40,000) for the fiscal year 1932; 
that the defendant Andrew \Y. Mellon did l^ot show or 
allege that plaintiffs were not responsible biddcj 
the defendant Andrew \Y. Mellon, as it will h 
pear, determined that plaintiffs were responsible bidders 

X. That plaintiffs also submitted bids on \^ood tables, 
Item Xo. 9(508, on wood typewriter stands 
9oS() (//), and on telephone stands. Item Xo. j 
eompanied by corresponding products hand fj 

the said Imperial Desk Company under the same 
~) conditions and for the same purpose ai the desks, 
and, as to the wood tables, accompanied also by 
affidavits similar to those aforementioned; thjat the said 
bids were found to be the lowest submitted for jlliose items, 
and the defendant Andrew \Y. Mellon, pursuant to his 
duty under the law, awarded the contracts to plaintiffs. 

XI. That under date of March 2, 1931, the defendant 


rs; but that 
breafter ap- 


Item No. 
*•><2, all ac- 
bricated bv 


Andrew \\. Mellon requested bids, to be open 


1931, for furnishing, among other things, various types 


etl April 8, 


of chairs included in Item Xo. 9404 of the Genei 
of Supplies for Class 9 for the fiscal year 19.‘ 
bids on said item were to be for furnishing ar 
cordance with Federal Specification Xo. AA-( 
eral Specifications Board Xo. 409), being a s 
prepared by the said Fed(»ral Speeilieations 


al Schedule 
>2; that the 
deles in ac- 

3-311 (Fed- 
pecification 
loard; and 


that plaintiffs submitted a bid agreeing to furnish, at desig¬ 


nated prices various types of chairs in strict 
with the said specifications. 

XII. That at the request of the defendant 


Mellon, the plaintiffs accompanied their bid by chairs which 


accordance 


Yndrew YY. 


had been hand fabricated, during the less than 


period which was allowed for actual work thereon, by their 


manufacturer, the Crocker Chair Company of 

Wisconsin, for the purpose of illustrating the g 

of workmanship (except for the finish, for which the time 

was especially inadequate) which might be expected; that 

the plaintiffs and said manufacturer submitted with the 

said bid to the defendant Andrew YY. YIelloji affidavits 

wherebv thev made it clear that, in the event the contract 
* 

was awarded to plaintiffs, it would be fulfilled in strict 


thirtv-dav 


Sheboygan, 
eneral type 
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accordance with the specifications as interpreted by the said 
General Supply Committee acting on behalf of the defend¬ 
ant Andrew \Y. Mellon. 

G XI I L That the bids wen* opened on April 8, 

1931, and the plaintiffs were found to have submitted 
the lowest bid tor various types ot eliairs under tii«‘ said 
Item Xo. 9464; that the defendant Andrew \Y. Mellon dis- 
regarded the plaintiffs low bid and proceeded to award the 
contract to the defendant \V. ]). Campbell Company, whose 
bid plaintiffs are informed and believe, and, therefore, aver 
will represent an increase over their own bid of more than 
Ten Thousand Dollars ($10,000) for the tiscal year 1932: 
that the defendant Andrew AY. Mellon did not show or 
allege that plaintiffs were not responsible bidders; but that 
the defendant Andrew \Y. Mellon, as it elsewhere herein 
appears, determined that plaintiffs were responsible 
bidders. 

XIV. That plaintiffs also submitted bids on settees under 
Item Xo. 9468, accompanied bv settees hand fabricated by 
the said Crocker Chair Company under the same condi¬ 
tions and for the same purpose as the chairs, and covered 
by aflidavits similar to those aforementioned: that the said 
bid was found to be the lowest submitted for that item, and 
the defendant Andrew \Y. Mellon, pursuant to his duty 
under the law, awarded plaintiffs the contract. 

XV. That plaintiffs are informed and believe and, there¬ 
fore, aver that they are entitled to an award of the con¬ 
tracts for desks and chairs as aforesaid both by virtue of 
their said low bids on those items and. also, by virtue of 
the determination, bv the defendant Andrew \Y. Mellon, of 
their responsibility as evidenced by tin* award to them of 
contracts for other and analogous items. but that, in the 
absence ot tin* interposition ot a court <>t equity, they are 
without means of asserting and establishing their right 
thereto, and will be forever deprived ot* such right: and 

that they are without any remedy whatsoever at law. 
7 XVI. That plaintiffs are informed and believe 

and, therefore, aver that, under date of June 19, 
1931, the defendant Andrew AY. Mellon notified the defend¬ 
ant AY. D. Campbell Company that it had been awarded the 
said contracts for desks and chairs; that the said contracts 
became effective on Julv 1, 1931, and. beginning on that 
date, were subject to orders from the various departments, 
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agencies and bureaus of the Government, and will so con¬ 
tinue for a period of one year to July 1,1932; that plaintiffs 
did not learn until July 6, 1931, that the defencjant Andrew 
W. Mellon would proceed in defiance of the a|dvice of the 
said Comptroller General; and that plaintiffs dre informed 
and believe and, therefore, aver that without the speedy 
interposition of a court of equity, their rights will have 
been entirely usurped, their loss will be irreparable, and 

thev will have no remedv of anv kind whatsoever. 

* * * 

XVII. That plaintiffs were the lowest responsible bid¬ 
ders on all items herein mentioned, including desks and 
chairs; that plaintiffs are ready, willing and able to per¬ 
form such contracts as mav be awarded to thdin for desks 


at plaintiffs 
required to 


and chairs, as well as for other items; and th 
are prepared to give such security as may be 
insure the proper performance thereof in stric'; accordance 
with the specifications as interpreted by the defendant 
Andrew \V. Mellon. 

Wherefore the plaintiffs pray as follows: 

1. That a writ of subpoena be issued directed to each of 
the defendants herein, commanding them to appear and 
make answer hereto, answer under oath being hereby ex¬ 
pressly waived as to the Secretary of the Treasury. 

2. That this Court grant to the plaintiffs ah injunction 

pendente lito enjoining the defendant Andrew W. 
8 Mellon, as Secretary of the Treasury, from carrying 
out the terms of the contracts with the defendant W. 
D. Campbell Company for wood desks and chairs, on which 
plaintiffs were the lowest responsible bidders, and from 
making it possible, or continuing to make if possible, for 
anv of iln* departments, bureaus or agencies of’jibe Govern¬ 
ment to purchase under tlie said contracts, aiif| further en¬ 
joining him from doing any act or thing whatsoever in the 
furtherance of the said contracts. 

3. That upon final hearing of this cause, the 
and direct the defendant Andrew \V. Mellon, ; 
of the Treasury, to cancel and set aside tl 
awarded to the defendant W. D. Campbell Cbmpanv for 
wood desks and chairs as aforesaid, and enjoin and restrain 
him from awarding the said contracts to any b.dders other 
than the plaintiffs, who were the lowest responsible bidders 
1 hereon. 


Court order 
s Secretarv 
e contracts 
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4. And for such other and further relief as the nature of 
the case may require and to the Court may seem equitable 
and proper. 

CHARLES C. SCIIULMAX. 

BARNEY KRUCOFF, 

! Partners. Point 7 Business as 

Commercial Office Furniture Company . 

ELISHA HANSON, 

ELIOT C. LOVETT, 

Attorneys for Plaintiffs. 

Leave to tile granted. 

JOSEPH W. COX, 

Justice. 

Aug. 14, 1931. 
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City of Washington, 

District of Columbia. ss: 


diaries C. Schulman, being first duly sworn, upon oath 
deposes and says that he has read the foregoing Bill of 
Complaint by him subscribed and knows the contents 
thereof: that the matters and things therein contained as 
of his own personal knowledge are true, and those stated 
upon information and belief, he verilv believes to be true. 

CHARLES C. SCIIULMAX. 

Subscribed and sworn to before me this 13th day of Au¬ 
gust, 1931. 

[seal. ] ! ALFRED L. BENNETT, 

A ’at ary Public. P. ('. 

10 Motion of the PcfenJant AnJreic IF. Mellon to 

Dismiss the Bill of Complaint. 

Filed July 27,1931. 

Comes now the defendant, Andrew W. Mellon, by and 
through his attornevs below named, and moves the Court 
to dismiss the Bill of Complaint filed in the above-entitled 
cause: and as grounds for said motion says: 

1. That the suit is one against the United States. 

2. That the Bill of Complaint fails to show that the 
plaintiffs have such an interest in the subject matter as 
to entitle them to maintain this suit. 
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s which the 


he samples 
e not in ac- 


3. That the facts alleged in the Bill of Coifiplaint fail 
to state a cause of action. 

4. That the matters complained of are matter 
law places within the discretion of the defendant. 

5. That the facts alleged in the Bill of Complaint are 
not sufficient to show that the defendant acted in an arbi¬ 
trary manner in connection with the masters com¬ 
plained of. 

11 6. That the Bill shows on its face that 

submitted by plaintiffs with their bid wer 
cordance with the specifications as required tyy the pro¬ 
posals. 

7. That the facts alleged in the Bill of Complaint are not 
sufficient to show that the plaintiffs will suffjer or have 
suffered irreparable injury. 

8 . That the plaintiffs have a plain, adequat 
plete remedy at law. 

9. And on other grounds apparent on the 
Bill. 

LEO A. HOVER, 

United States At tor 
JOHN R. BEXXEY, 

Special Attn) 


e and com- 
ace of the 

nei); 


Counsel for the Defendant Andrew 11 


12 


Motion of Defendant TU. D. Campbell Company to 
Dismiss the Bill of Complaint. 


ney, 

Mellon. 


Filed August 3, 1931. 


Company, 
the bill of 
las grounds 


Now comes the defendant, The TV D. Campbel 

by its attorneys, and moves the court to dismis^ 

complaint filed in the above entitled cause; and 

for said motion savs: 

* 

(1) That the suit is one against the United States, and 
said bill of complaint fails to show on its face that the 
consent of the United States to be sued was obtained, 

(2) That the bill of complaint fails to show that the 
plaintiffs have such an interest in the subject matter as to 
entitle them to maintain this suit, 

(3) That the facts alleged in the bill of coniplaint fail 
to state a cause of action, 
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(4) That the matters complained of in said bill of com¬ 
plaint are matters concerning which the law had given the 
defendant, Andrew W. Mellon, as Secretary of the 
Treasury of the United States of America, a discretion, 
which discretion can not be interfered with by this 
13 Honorable Court, 

(5) That the facts alleged in said bill of complaint 
are not sufficient to show that the defendant acted in an 
arbitrary manner in connection with the matters com¬ 
plained of, 

((>) That tin* facts alleged in tin* bill of complaint an* not 
sufficient to show that the plaintiffs will suffer or have suf¬ 
fered irreparable injury. 

(7) That the plaintiffs have a plain, adequate and com¬ 
plete remedy at law. 

(8) And other grounds apparent on the face of the bill. 

• HOG AX, DOXOVAX, JOXES, HART- 
SOX & GUIDER, 

By EDMUXD L. JOXES. 

Affnntri/s for Defend a at !U I). ('awnhcU ('muj>ain/. 
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Decree. 

Filed August 14, 1931 


It appearing that an amended bill of complaint has been 
filed by the plaintiffs herein, and that counsel for the re¬ 
spective parties have agreed that the defendants' motions 
to dismiss previously filed, and the argument thereon pre- 
viouslv made, shall be considered as directed to the bill as 
amended, it is by the court, after due consideration, this 
14th day of August, 1931, 

Adjudged, ordered and decreed that defendants' motions 
be and they hereby are granted, and that plaintiffs ’ 
amended bill be and it hereby is dismissed. 

JOSEPH W. COX. 

Justice. 

From the foregoing decree the plaintiffs, by their attor¬ 
neys, in open court, note an appeal to the Court of Appeals. 
\ bond lo cover costs is hereby fixed in the sum of ( he* 
Hundred Dollars ($100), with leave to deposit the sum of 
Fiftv Dollars ($50) with the Clerk in lieu thereof. 

JOSEPH W. COX, 

Justice. 
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Stipulation. 
Filed August 20, 1931 


For the purpose of limiting tho size of flip record on 
a])peal and of avoiding unnecessary expense it is hereby 
stipulated and agreed by the attorneys for th^‘ respective 
parties hereto as follows: 

1 . That the “Specifications and Proposals fc^r Supplies"’ 
for the fiscal year 1932, issued on March 2, 

General Supply Committee for Furniture and p 


931. by the 
door Cover- 


*ir briefs in 
a or on oral 


inirs (Schedule for Class 9), mav be referred t'o bv the at- 
torneys for the respective parties either in th 
the Court of Appeals of the District of Columbi 
argument before that Court with the same foreje and effect 
as if said “Specifications and Proposals for Supplies"’ 
was set forth in full in the record: and 

2. That the “Standard Government Instructions to 
Bidders” (Standard Form Xo. 22, approved ljv the Pres¬ 
ident on November 19, 192b) may also bej referred to 
lb by the attorneys for the respective partijes either in 
their briefs in the Court of Appeals of 
of Columbia or on oral arirument before that 


the District 
Court with 


the same force and effect as if said “Standard (government 
Instructions to Bidders"’ was set forth in full in the record; 
Provided, however, 

3. That there shall be and there hereby is expressly re¬ 
served to the plaintiffs the right to object to the consider¬ 
ation by the Court of Appeals of either or both of the 
aforementioned documents on the ground that those docu¬ 
ments, or either of them, are not properly a part of the 
record on appeal, or for anv other reason. 

ELIOT C.‘ LOVETT, 

Attorney for Plaintiff's. 

LEO A. ROVER, 

United States Attorney; 

JOHN J. WILSON, Asst.; 

JOHN R. BENNEY, ! 

Special Attorney , 

Counsel for the Defendant Andrew IT 

HOGAN, DONOVAN, JONES. HART- 
SON & GUIDER, 

Bv EDMUND L. JONES, 

% 

Attorneys far the Defendant II . D. Campbell Company. 


. Mellon. 
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Me mo ran du m. 

August 20 , 1931.—Bond for costs on appeal approved 
and tiled. 

17 Assignment of Errors. 

Filed August 20, 1931. 


The C ourt erred— 

1 . In sustaining defendants' motions to dismiss plain- 
tiiTs ? bill of complaint: 

2. In not denving the defendants* motions to dismiss 

« • 

plaintiffs' bill of complaint for that (a) the bill of com¬ 
plaint states a cause of action and (b) the plaintiffs are 
without any remedy whatsoever at law: and 

3. In other respects shown bv the record. 

’ELIOT C. LOVETT. 
Attorney for Plaintiffs. 

18 .Joint Desiynation of Record. 

Filed August 20, 1931. 

******* 

It is hereby stipulated and agreed by the attorneys for 
the respective parties that the transcript of record which 
the Clerk of the Court is hereby requested to prepare in 
the above entitled cause for submission to the Court of 
Appeals shall consist of the following: 

1 . Amended bill of complaint. 

2. Motion of the defendant Andrew W. Mellon to dis¬ 
miss the bill of complaint. 

3. Motion of the defendant W. D. Campbell Company to 
dismiss the bill of complaint. 

4. Decree of the Court granting defendants' motions to 
dismiss and dismissing the amended bill of complaint. 

5. Stipulation. 
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Plaintiffs . 


19 6. Assignment of errors. 

7. This designation. 

ELiOT C. LOVETT, 

Attorney for 
LEO A. ROVER, 

United States Att&rney; 

JOHN R. BENNEY, 

7 # j 

Special Attorney, 

Counsel for the Defendant Andrew IF. Mellon. 

HOGAN, DONOVAN, JONE$, HART- 
SON & GUIDER, 

By EDMUND L. JONES, 

Attornejis for the Defendant IF. D. (\nnpbell\('o)npany. 

20 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 19, both inclusive, jto be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 53159 in Equity, wherein 
Charles C. Schulman and Barney Krucoff, partners, doing 
business as the Commercial Office Furniture Company, are 
Plaintiffs, and Andrew W. Mellon, Secretary of the Treas¬ 
ury of the United States of America and The W. D. Camp¬ 
bell Company, a corporation, are Defendants; as the same 
remains upon the tiles and of record in said Cc^urt. 

In testimony whereof I hereunto subscribe mv name and 

* # I 

affix the seal of said Court, at the City of Washington, in 
said District, this 16th dav of October, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINgIhaM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5525. Charles C. Schulman et al., appellants, 
vs. Andrew W. Mellon et al. Court of Appeals, District 
of Columbia. Filed Oct. 19, 1931. Henry W. Hodges, 
Clerk. 
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the Treasury in refusing to accept appellants’ low bids 
for desks and chairs is reviewable by the Courts, a|nd 

the United States is not a necessary party . 

Point Appellants have a substantial interest 
the subject matter of this proceeding but they h:ijve 
no remedy at law . 


m 
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IN TIIK 


Court of Appeals, district of Columbia 

October Term. 1931. 

N o. 


Charles C. Schulmax and 
Barney Krccoff, partners, 
doing business as the 
Commercial Office Fcrnitcre Company, 

A)) pell ait .<?, 
r. 

Andrew W. Mellon. 

Seeretarv of the Treasury of 
« • 

The United States of America, 
and 

The W. I). Campbell Company, a corporation, 

A ppellee, s. 

BRIEF OF THE APPELLANTS 

I. 

i 

STATEMENT OF THE CASE 

This is an appeal from a decree (Record p. 10) 
rendered on August 13, 1931, by the Supreme Court 


of the District of Columbia granting the motions 
(K. 8, 9) filed by the appellees and dismissing the 
amended bill of complaint (I\. 2) filed by the appel¬ 
lants to enjoin the Secretary of the Treasury, ap¬ 
pellee, from'proceeding under, or making it possible 
or continuing to make it possible for others to pro¬ 
ceed under, certain contracts awarded to The W . D. 
Campbell Company, appellee, and praying for tin* 
cancellation of those contracts, and that the Secre¬ 
tary be enjoined from awarding them to other than 
the appellants. 


II. 

QUESTION PRESENTED 

The sole question presented is whether or not the 
Secretary of the Treasury, under the requirement 
that he must award contracts for supplies to the low¬ 
est responsible bolder, is compelled by law to accept 
the lowest bid when made by a bidder who is pre¬ 
pared to guarantee performance in accordance with 
such specifications as may be furnished and whose 
responsibility is not only unquestioned but has been 
established bv the award to him of other and anal- 
ogous contracts at the same opening of bids. 


III. 

THE FACTS 


Under th£ Act of June 17, 1910, sec. 4 (36 Stat, 531, 
41 U. S. C. A. Sec. 7), the Secretarv of the Treasure is 
authorized to purchase and contract for supplies for 
the various executive departments and other Govern¬ 
ment establishments in Washington, and the General 
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Supply Committee is designated to assist him. 1 ; Pur¬ 
suant to this authority, the Secretary of the Treasury, 
under date of March :2, 1931, through the General 
Supply Committee, advertised for bids on various 
articles, including furniture, for the fiscal year 1932, 
such bids to be based on Government specifications. 
(R. 4, 5.) 

The appellants submitted bids for wood desks, de¬ 
partmental type chairs, wood tables, settees, telephone 
stands, and wood typewriter stands, together with a 
number of other items'' not mentioned in the bill of com¬ 
plaint, and agreed to furnish such items at designated 
prices in strict accordance with the Governmenf sped - 
fications. (K. 4, o, (j.) 

The Appellant s' bids were the lowest submitted for 
each and evert/ item aforesaid, and the General Sup¬ 
ply Committee, acting for and on behalf of tljie Sec¬ 
retary of the Treasury, awarded contracts to\ appel¬ 
lants for each and every item above mentioned\ except 
desks a)/d chairs , contracts for which latteil items 

7 i 

were awarded to The Mb D. Campbell Company, ap¬ 
pellee herein. (R. 4, 5, 6.) 


1 The Act provides: 

‘ ‘ Except as otherwise provided bv low all supplies of 
stationery, and other miscellaneous supplies for the exe< 
pnrtnients and other Government establishments in W: 
when the public exigencies do not require the immediatij 


fuel, ice, 
utive de- 
pshington, 
deliverv 


of the article, shall be advertised and contracted for by the 
Secretarv of the Treasure, upon such davs as he mav designate. 

‘‘There shall be a General Supply Committee composed of 
officers, one from each of the executive departments, designated 
by the head thereof, except that no disbursing officer sjiall be a 
member of such committee, the duties of which committee shall 
be to make, under the direction of the Secretary of the Treasury, 
an annual schedule of required miscellaneous supplies, to standard¬ 
ize such supplies, eliminating all unnecessary grades and varieties, 
and to aid said Secretary in soliciting bids based upon formulas 
and specifications drawn up by such exports in the service of tlie 
Government as tin* committee may see fit t<» call upon. |who shall 
render whatever assistance they may require. . . . ’ 

- Steel files, steel transfer cases, and metal typewriter stalnds 
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The Comptroller General of the United States, 
through whose office the accounts under the said 
contracts must he settled, advised the Secretary of 
the Treasure that there was no legal basis for the re- 
jection of the appellants bids and that the award oi 
the contracts to a higher bidder was unlawful, inimi¬ 
cal to the best interests of the l nited States and 


unfair to competitive bidders. (R. 3.) 

The price to be paid under the contracts tor desks 
and chairs as awarded to The \V. I). Campbell Com¬ 
pany will aggregate over $7)0,000 more than the 
amount which would be paid to appellants under the 
same contracts based on their bids. (R. 5, 6.) 


The Secret a rv of the Treasure, in awarding con¬ 


tracts for desks and chairs to The \V. 1). Campbell 


Company, neither showed nor alleged that appellants. 


who had submitted the lowest bids on these items. 


were not responsible bidders. (R. 5, 6.) On the 
contrary, bt is admitted that appellants arc readif, 
willing and able 1<> pcrf(*nn contracts for furnishing 
desks and chairs, as well as those contracts which 


were awarded to them, and are prepared to give 
such security as may be required to insure perform¬ 
ance thereof in strict accordance with the specifica¬ 
tions as interpreted bv the Secretarv of the Treasure. 
(R. 7.) 

A bill of complaint was therefore filed by appel¬ 
lants to enjoin the Secretarv from carrving out the 
terms of the contracts which he had awarded to The 
W. 1). Campbell Company, and to cause the cancella¬ 
tion of the contracts and secure their 1 award to the 


appellants. The appellants accompanied their bill 
with a motion for a preliminary injunction. The 
appellees filed affidavits in opposition to the motion 
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and the appellants then hied counter affidavit K The 
appellees also filed motions to dismiss the bill iof com¬ 
plaint. (K. 8, 9.) The Court heard all oi‘ the toot ions 
together and, agreeable to his expressed reluctance 
to interfere with administrative procedure, sustained 
appellees’ motions and dismissed the bill df com¬ 
plaint. (R. 10.) | 

IV. | 

SPECIFICATION OF ERRORS 

1. The Supreme Court erred in refusing jo hold 
that the Secretary of the Treasury acted arbjtrarily 

icllants 
chairs 


and unlawfully in rejecting the low bids of a})] 
and in awarding the contracts for desks and 
to a higher bidder. The W. 1). Campbell Co 


npany. 


2. The Supreme Court erred in sustaining jhe ap¬ 
pellees’ motions to dismiss the appellants’ bill of 
complaint. 

3. The Supreme Court erred in not denying the 
appellees’ motions to dismiss the appellants' jbill of 
complaint. 

V. 

CONTENTIONS OF APPELLANTS 

Appellants contend that the Secretary of the! Trea¬ 
sury is required by law to award contracts to the 
lowest responsible bidder, and that this responsibility 
means much more than mere financial responsibility; 
that in awarding appellants contracts for 
settees, telephone stands and typewriter stand 

Secret a rv admitted that tliev were the lowest r 
• • 

sible bidders on these items: that this determi 


ables, 
s, the 
;\spon- 
hation 


of responsibility fixed their responsibility as bidders 
for all items, especially on such analogous itetns as 
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desks and chairs; that the responsibility of appellants 
being unquestioned, and their bids being lowest, they 
became entitled to the award of the contracts for 
desks and chairs; that any discretion permitted the 
Secretary was limited to a determination of responsi- 
bilitv, and having determined that factor his dis- 
eretion was exhausted and his duty became 
purely ministerial: and that his failure* and refusal to 
award appellants the contracts for desks and chairs 
was unauthorized, arbitrary, and illegal, and subject 
to control by tin* courts. (Appellants do not invoke 
merely practical considerations such as the constantly 
growing deficit in the United States Treasury and 
tin* unceasing efforts of the Chief Executive to en¬ 
force economy upon his subordinates in order to re¬ 
duce that deficit.) 


Vi. 

CONTENTIONS OF APPELLEES 

The principle contentions of the appellees, as shown 
by their motions to di>miss ( R. 8, !)), are that the 
award of the contracts for desks and chairs to The 
\V. 1). Campbell Company was made within the dis¬ 
cretion of the Secretarv of the Treasure and his ac- 

• • 

tion was in no sense arbitrary: that the suit is one 
against tin* United States; that the appellants do not 
have such an interest in the subject matter as to 
entitle them to maintain this suit; and that the ap¬ 
pellants neither have suffered irreparable injury nor 
lack a plain, adequate and complete remedy at law. 


I 


VII. 


HISTORY OF AND REASONS FOR THE ADVER¬ 
TISING REQUIREMENT 

In order better to consider the question here in¬ 
volved and to appreciate the necessity for tliej adver¬ 
tising requirement and for its application in accordance 
with the appellants’ contentions, a brief historical 
statement is submitted. 

The first statute requiring advertising in connec¬ 
tion with the letting of public contracts was t|he Act 
of February 20, 1792, :: which imposed upon till* Post¬ 


master General the duty of advertising for d 
period of time before entering into any contr 
carrving mail. Within a few vears tin* other 


given 
ict for 
execu¬ 


tive departments were required to advertise their 
needs, but none of these early acts specified t lat the 
lowest bid meeting the advertisement should be ac¬ 
cepted. The Act of March 3, 1S43,‘ was tin* first to 
direct the awarding of the contract to the lowest 
bidder. In 1861 the first general law’' was passed re¬ 
quiring advertising by all departments of the Gov¬ 
ernment except where tiie public exigencies demanded 
immediate performance." This provision was later 
carried forward into the Revised Statutes as Section 


3709 and, subject to a few minor changes, bar 
continued to be the law applicable to all < 


; since 
>f the 


» 1 Stat. 2, 3, 5. 

1 3 Stat. 017. 

Act of March 2, 1801, 12 Stat. 220. 

It is of passing interest to note that this act was the ijesult of 
an amendment offered bv .Jefferson Davis, then United States j Senator 
from Mississippi, to the Legislative, hxecutive and Judicial] Appro¬ 
priations Act. Senator Davis thought that his amendment would “per¬ 
fect the restrictions now imposed upon contracts made for public 
supplies.’’ (53 Cong. Globe, 30th Cong., 51st Soss.. p. 2933.) 
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departments and establishments of the Government. 7 

The reason for the advertising requirement wa.- 
aptly stated more than one hundred years ago by At¬ 
torney General Berrien:" 

* 

“Congress intended ... to throw additional 

V 

guards around this subject, to prevent favoritism, 
and to give to the I’nited States the benefit of 
competition between those who wen* disposed to 
render the services or furnish the supplies which 
the Government might require 

There has never been a general law specifying the 
manner in which a contract should be awarded. How¬ 
ever. since 1 S4d there have been enacted, for special 
purposes, ten Federal statutes requiring advertising 
and specifying that the contract should be awarded 
to the “lowest responsible bidder*' 5 ': four statutes 


7 it. S. 37op. ns amended l»y tin* Art of .1 uu«* 23. 1010 (3*» Stat. 
S»?l) provides: 

“ Kxcept :is otherwise prov ided i>v l:i\v .-ill purchases :ind contracts 
for supplies or serviees in any of the departments «d' t’.ie Gov 
ernment :ihd purchases of Indi u supplies, except for persomil 
services. sh:i!l be made by advertising :i sutlieienf time pre¬ 
viously for proposals respecting the same. when the puldie exi 
gencies do not require the immedinte delivery of the articles. or 
performance of the service. When Immediate delivery or per¬ 
formance is required by tin* public exigency, the articles or ser- 
viee required may In* procured by open purchase or contract, at 
the places and in the manner in which such articles are usually 
bought and sold, or such services engaged, between individuals . y ' 
(41 l*. S. ('. A. sec. .3.) 


s O 


2 op. Atty. Gen. 230. 
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2”) Stat. 423 (river and harbor improvements > : Act of March 3. l^Ol 
sec. 1. 2*1 Stat. '*30 ^niail steamship contracts*: Act of January 12. 
3S<>7>. sec. 1*’». 2S Stat. 003 i materials for the 1’ublic Printer i : Act of 
April 2S. 1004. sec. 3, 33 Stat. 440 (supplies for the Postal Service! : 
Act of June 23. 1 i»»>*t. .*>4 Stat. 4*'>3 (fortifications and other works 
of defense): Act of March 4. l‘J13. 37 Stat. 004 (provisions for the 
Xavv). 
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specifying that the contract should be awarded to the 
“lowest bidder"’"; two statutes specifying that the 
contract should be awarded to the “lowest and best 
bidder" !! ; and one statute specifying that the award 
should be based on “cheapness and efficiencyP\ 

The accepted interpretation of a statute requiring 
advertising, but not stating the basis for the) award, 
is that the award shall go t<> the lowest responsible 
bidder. 1 " Such requirement is obviously “jto pre¬ 
vent favoritism, corruption, extravagance and im¬ 
providence in the procurement of work and sup¬ 
plies . . . and it should be so administered and con¬ 
strued as fairly and reasonably to accomplish this 

purpose.’* 14 

— 

Act of March 3. 1S43, ."> St:it. <>17 (provisions, clothing land other 
materials for the use of the X;ivv) : A«-t of March 3. JS71, 10 Stat. 
i»35 (purchases abroad for tlic Xnvv) ; Act of .lime s. 1S72, 17 Stat. 
31.'? (carrying the mail); Act of .Inly 20. ls;>2, 27 Stnt. 20S (securing 
post’ll service before regular advert iseiuents). The Act of .In tie 
S, 1S72, authorized the Postnuister General to refuse to consoler the 
hid of any person who h:is “willfully or negligently foiled to fulfill n 
former contract.’’ 

"Act of .Innunry 12. IS!*.", sec. 2" Stnt. '>()*_> (opening bids nnd 
awarding contracts for paper); Act of dune 17, 11*10. sec. S, 30 Stat. 
,*>3S (contracts for materials, etc. for lighthouses). The former stat¬ 
ute was involved in the case of ('Ini mfiion Coat ml Paper ('ma/ninii v. 
Joint Committee mi Printin'/. 47 App. D. C. 141. eonsidered| on page 
12, post. 

,a Act of March 0. 11*14. 3S Stat. 303 (canceling machinei). This 
net was involved in the case of /». /•’. Cnmmi-ns Com pa up v. \Purh son. 
40 Apj». 1). C. .“on. considered on page 13. post. 

"i” Scott r. r. N.. 44 Ct. (*1. <“>24. .“27. considered on next page. 

5 a Pco/Jc ' s v>i. Cniiffhlin v. (it> anon, 121 X. . *>31, <>34, cjmsidercd 
on page 10, post. See also Hannan r. Pmai'il of /•.•! neat ion, |2.) Okla. 
372. and cases cited (p. 37S). 

For an exhaustive analysis of the statutes requiring advertising see 
‘‘Public Contracts and Publicity* * by O. K. McGuire, Lsouire, IS 
Georgetown Law dournal. 171*. 
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VIII. 

ARGUMENT 


Point 1. The Secretary of the Treasury is Required 
by Law to Award Contracts to the Lowest Re¬ 
sponsible Bidder and He Has No Discretion Ex¬ 
cept in the Determination of Responsibility. 


At the time of the hearing before the lower court 
all the parties agreed that the Secretary of the Trea¬ 
sury was required to award the contracts here in 
question to the lowest responsible bidder and it is, 
therefore, probable that tin* appellees will not now 

ouestion that fact. However, in order to establish 
* 

the point beyond doubt attention is called to Scott 
r. ratted States , 44 (4. (4. 524, the leading’ case on 
the subject, wherein the Court of (Maims said (p. 527): 


“The agents of the Government stand upon a 
different footing from private individuals in the 
matter of advertising for the letting of contracts 
on behalf of the United States. Tlic// hare ito 
discretion . The// trust accept the lowest or the 
hif/Jtcsf responsible hid. or reject K ’ all and re-ad- 
rerfise. . . (Emphasis supplied.) 


To similar efleet is the statement 
General in one of his opinions: 


of the Attorney 


‘‘The theorv of the bidding . . . is that the 
* ' 

Government should have all tin* benefits incident 
to competition, and that the contract should be 

i*. However, it has lnrn held th.'it the requirement that the con¬ 
tract he awarded t<> tin* lowest responsible bidder preeludes any 
arbitrary rejection ot" all bids; that otherwise bidding might be con¬ 
tinued until a favorite contractor is the lowest bidder; and that, 
where all bids are arbitrarily rejected, mandamus will issue to compel 
an award to 'the lowest responsible bidder. Art ns nicy cr-War nock- 
Zarndt v. Wray. li>4 X. V. Supp. 3S>9. 
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awarded to the lowest responsible bidder. This 
would give the officer in charge of the awarding 
of such a contract the discretion to reject even 
the lowest bid should he find that the bidder was 
not responsible. . . . ” (Emphasis supplied.) 
33 Op. Attv. Gen. 453. | 

The Secretary of the Treasury therefore! had no 
discretion in connection with making the awards ex¬ 
cept such discretion as may be implied in thy phrase 
‘‘lowest responsible bidder”. It is conceivable that 
in some cases this might imply the use of some dis¬ 
cretion in determining who is the lowest bidder, but 
normally, as in this case, that determination i.| purely 
mathematical and can furnish but one correof result. 
As a matter of fact, the appellees admit, lj>y their 
motions, that the appellants were tin* lowest 
on the desks and chairs, contracts for whi(| 
awarded to The W. I). Campbell Company, 
fore, the determination of responsibility affoi 
Secretary of the Treasury tin* only opportunity for 
the exercise of discretion. 


bidders 
h were 
The re¬ 
ded the 


Point 2. The Responsibility of the Appellants Was 
Established by the Award to Them of Other and 
Analogous Contracts. 


parties 
>f 


re- 


At the hearing before tin* lower court flu* 
were also in agreement as to the meaning 
sponsibility", The cases uniformly hold that the 
term implies skill, judgment, integrity and oilier 
characteristics necessary to a faithful performance 
of the contract, as well as sufficient financial re¬ 
source's and ability. W-illiants r. Citif of Toprkn. 85 
Kans. 857. 

Therefore, when the Secret a rv of the Treasure 

• i %/ 
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awarded to the appellants, as the lowest responsible 

bidders, contracts for tables, settees, telephone stands, 

and typewriter stands, he determined that they not 

onlv had the necessary tinancial resources, but that 
» • 

they also were possessed of the necessary skill, judg¬ 
ment, integrity and other characteristics required for 
the satisfactory performance of furniture contracts 
with the I/nited States. 

The appellants contend that this determination of 
responsibility fixed their responsibility as to other 
items, especially such analogous items as desks and 
chairs which, in this case, were to be produced by the 
same manufacturers who were to produce the tables, 
settees, etc. (R. 4,'),().) It is difficult to see how the 
carious characteristics which the appellants were 
found to haw possessed as to tin* items for which 
they wore awarded contracts would not apply with 
equal force to the manufacture of desks and chairs. 

Furthermore, in considering tin* extent or degree 
of discretion conferred upon the Secretary by the use 
of the phrase “lowest responsible bidder" it should 
be particularly noted that the posit ice degree of the 
adject ice “responsible" is employed. The appel¬ 
lants admit that the action of the Secretary in this 
case probably could not be questioned if the statute 
required him to award contracts to the “lowest and 
most responsible bidder" instead of merely the “low¬ 
est responsible bidder". The use of the superlative 
degree, or even the comparative degree, would give 
to the Secretary a very great deal of discretion, but 

• • V 

the use of the mere positive degree—“responsible” 
—ascribes 'to the person or thing only the simple 
quality indicated. 

Thus the case of Champion ('noted Paper Com- 
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pany v. Joint Committee on Printing , 47 Apjj). D. C. 
141, wherein this court refused mandamus 1 ' 5 jo com¬ 
pel the acceptance of plaintiff’s bid for fuijnishing 
paper, can readily he distinguished from the jinstant 
case because there the statute 17 involved required the 
contracts to be awarded “to the lowest ai|id best 
bidder for the interest of the Government” 
was equivalent to requiring an award to the ‘ 
and most res/)onsible bidder”, and this court 
held that mandamus did not lie. 

Thus also may be distinguished the case or B. F. 
('urn mi ns Com pan// r. Burleson , 40 App. D. C. 500, 
which involved a statute” requiring that contracts for 
canceling machines for the Post Office Department 

e basis of “cheapness and 


This 

‘lowest 

rightly 

o • 


should be awarded on the 


L 


efficiency”. It appeared that a committee of prac¬ 
tical experts familiar with the needs of the postal 
service made an examination of the various machines 
submitted for the purpose of the award and caused 
complete tests to be made by expert machinists. The 
award was based upon the committee’s unanimous 
report, but the plaintiff, the low bidder, contended 
that the report showed upon its face that the award 
was not based upon cheapness and efficiency. There 
was no suggestion that the Postmaster General ex- 
<eetled or abused his discretion and this court quite 
properly held that the manner in which he exercised 
his discretion could not 1)0 reviewed and so defied an 

injunction. As in the Champion Coated Papeti Com- 
— 

This court h:ts hold thut mandamus :ind injunction are practically 
analogous remedies in that they are governed by similar principles. 
HcKntzu' r. ybthrr. 40 App. D. C. 74. 

17 Act of January 12, 1895, sec. 5. 28 Stat. 002. 

i* Act of March 9. 1914, 38 Stat. 303. 
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pan// case,! there was practically no limit to the dis¬ 
cretion invested in the contracting authority. The 
award of the canceling machine contract was based 
upon the efficient performance of the machines sub¬ 
mitted for demonstration purposes and it was en¬ 
tirely within the province of the Postmaster General 
to determine which machine appeared to lx> efficient 
enough for the uses of his department. 

Howeverl the Supreme Court of the United States 
has said that there must be a time when administra¬ 
tive discretion, regardless of its extent, ends, and 
there is left only a plain, ministerial duty. In the 
case of I’nitcd Stairs r. Purcell Envelope Company. 
*249 U. S. did, dis, (id L. ed. 620, 024, this statement 
appears: 


. . There must be a point of time at 

which discretion is exhausted. The procedure for 
the advertising for bids for supplies or services 
to the irovernment would else be a mockery,—a 
procedure, we may say. that is not permissive, but 
required (Rev. Stat. 5|d7()9. Comp. Stat. 191(5, 
§68d2). By it the Government is iriven the ben¬ 
efit of the competition of the market and each 
bidder is iriven the chance for a bargain. It is a 
provision, therefore, in the interest of both .irov¬ 
ernment and bidder, necessarily irivinir rights to 
both and placing obligations on both. And if is 
not out of place to sap that the qovernment 
should he animated by a justice as anxious in 
consider the riyhts of the bidder as to insist 
upon its own. And, we repeat, there must he 
some point at which discretion ceases and obli- 
yation takes its place. . . . " (Emphasis sup¬ 

plied.) 
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Appellants contend that all discretion ceased when 
the Secretary determined that they were responsible; 
their bids having already been shown to be lowest 
there was nothing left for the Secretary to do but 
award the contracts for desks and chairs tf> appel¬ 
lants—a plain, ministerial duty. 

Tn the case at bar the Secretary might have deter- 
mined that The W. D. Campbell Company was the 
most responsible bidder as to desks and chairs, and 
that the appellants were the most responsible bidders 
as to the other items, but he was only called upon to 
determine who were responsible bidders. The \V. D. 
Camplxdl Company and the appellants, having been 
determined “responsible”—capable of performing 
satisfactorily their contracts—were qualified and en¬ 
titled to receive contracts for any items on whjch they 
were the lowest bidders. 1 '* 


Point 3. The Secretary of the Treasury Wa^ With¬ 
out Authority to Reject the Low Bids of {the Ap¬ 
pellants Without a Showing That They Lacked 
Responsibility. 

The appellants not only contend that the Secretary 


of the Treasury exercised his discretion and deter 


mined their responsibility as to 


desks .and chairs 


1:1 The Comptroller General of the United States has consistently 
held, and, at least up to the present time, all of the Governmental 
agencies have acquiesced in his ruling, that the acceptance of other 
than the lowest hid is not authorized merely because the low bidder 
lacks experience, unless the construction or manufacturing work is 
such as to necessitate experience and the United States will not be 
adequately protected by a bond for the faithful performance of tin* 
contract. See C> Comp. Gen. 210, 211: 7 Comp. Gen. 181, 183; 8 
Comp. Gen. 2o2, 2~S. A contract bond in such a case as the present, 
although there be no evidence of lack of experience, would obviously 
afford ample protection in the event of a default, because the Govern¬ 
ment could purchase in the open market and charge the Contractor 

and his surety with all excess costs. 

* 
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when In* awarded them contracts for other and an¬ 
alogous items, hut they also contend that, even though 
tliis were not true, the Secretary of the Treasury 
was. nevertheless, without authority to reject their 
low bids on desks and chairs without showing that 
they were not responsible. 

The often-quoted case of Profile ex ret. Couqldin v. 
(Henson. 121 X. V. 631, was brought bv a citv council 
on behalf of a contractor for a writ of mandamus 
against the Mayor to cause him to issue a warrant in 
pavment of the contractor's services. Although the 
law provided for contracts to be let to the lowest 
responsible; bidder, the (dity Council made an award 
to tlu* relator, who was next to the highest bidder, 
there being five who were lower, and there being no 
assertion that a haver holder iras not responsible. 
The contract was signed over the veto of the Mavor 
who had declared that it did not appear that there 
was not a lower responsible bidder. The New York 
Chair! of Appeals held that, where public contracts 
are to be let to the lowest responsible bidder, the 
officials having jurisdiction may not arbitrarily re¬ 
ject the lowest bid and accept a higher bid without 
some facts tending to show that the lowest bidder 
is not responsible, and, further, that the contract 
awarded to the higher bidder under such circum- 

V. 

stances is invalid. 

The court stated (p. 634): 


.! . This provision [requiring award 

of contract to the ‘lowest responsible bidder giv¬ 
ing adequate security'| was inserted in the char¬ 
ter undoubtedly to prevent favoritism, corrup¬ 
tion, extravagance and improvidence in the pro¬ 
curement of work and supplies for the city, and 



it should be so administered and construed as 
fairly and reasonably to accomplish thjs pur¬ 
pose. . 

“The claim is made on behalf of the relator 
that there is a conclusive presumption that the 
common council adjudicated that his bid was that 
of the lowest responsible bidder. If this claim 
be well founded, then provisions like that above 
quoted from the city charter are of little use, and 
thev can alwavs be effect nail v disregarded and 
violated. It is true that the common (*ouncil, 
where there are several bidders, have jnrisdietion 
to determine who is the lowest responsible bidder. 
But in order to give its action any legal effect, 
it must exercise its jurisdiction and make a deter¬ 
mination based upon some facts. If if refused in 
accept the lowest bid for work or snppliesl, there 
must t>e some facts tending to shnic that if I is not 
that of a responsible bid tier, or there must be. 


at least, some pretense to that effect, 
phasis supplied.) 


( Km- 


• - 

There was a similar ruling in the case of IAoumnj 
r. Town of Franklin , 12b La. 151, which was an ac¬ 
tion brought to annul an award and enjoin the execu¬ 
tion of a contract which had been let to the third 
lowest bidder in disregard of the lower bidders, whose 
responsibility was unquestioned. The court held that 

the citv council acted arbitrarilv and furnished 

• • 

grounds for annulling the award and enjoining jexeeu- 
tion of the contract. 

The soundness of this rule requiring an award to 
the lowest bidder whose responsibility is unquestioned 
is quite apparent, "file principal benefit derived from 
advertising the needs of the Government i< n the 


form of competitive bidding which, in turn, its pre¬ 
sumed to secure for the Government tin* 1 owe sit pos- 
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sibl-e price consistent with satisfactory performance. 
Every bidder must be deemed responsible and thus 
qualified to receive the award of a contract for any 
item on which he submits the lowest bid, unless he is 
positively shown to be irresponsible—incapable of 
performing satisfactorily the contract. Any other 
rule would be unfair not onlv to bona tide bidders, 
but also to the public which in this case alone must, 
in the absence of court intervention, pay $50,000 more 
under the desk and chair contracts as awarded to 


The \V. 1). Campbell Company than they would be 
required to pay for the same items on the basis of 
awards to the appellants. (K. 5, G.) It thus becomes, 
in fact, a question of real public* interest as against 
private gain, especially in view of the increasing 
Treasury deficit. 

As in the ('ok/iJiHh and Fourmij cases, so in this 
case, the responsibility of tin* low bidders was not 
questioned. (R. 5, (>.) The appellees, by their mo¬ 
tions to dismiss, admit this fact. Furthermore, as 
shown under Point *2, supra, the responsibility of the 
appellants was affirmatively established by the award 
to them of other and analogous contracts. It there¬ 
fore appears that, by his refusal to award to the ap¬ 
pellants contracts for desks and chairs, the Secretary 
of the Treasure exceeded the limits of his discretion 
and acted arbitrarily, capriciously and contrary to 
law. 
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Point 4. The Arbitrary Action of the Secretary of the 
Treasury in Refusing to Accept Appellants’ Low 
Bids for Desks and Chairs is Reviewable by the 
Courts, and the United States is Not a Necessary 
Party. 1 

It is well established that the courts will pot in¬ 
terfere with the action of a Governmental authority 
within the limits of his discretionary powers. How¬ 
ever, it is equally well established that where the 
discretion is limited, as in the present case, any action 
taken or proposed to be taken in disregard |hereof 
may be reviewed by the courts. In such ca^es the 
United States is not a necessary party to the proceed¬ 
ing. 

In the case of Work r. United States ex ret. Hires . 
267 U. S. 175, 177, 69 L. ed. 561, 562, which was a 
mandamus proceeding originally brought in the Su¬ 
preme Court of the District of Columbia to Compel 
the Secretarv of the Interior to consider and allow 
a certain claim for losses due to producing and pre¬ 
paring to produce manganese for war purposes, tI k 
S upreme Court of the United States said: 

“Mandamus issues to compel an officer tjo per¬ 
form a purely ministerial duty. It cannot be 
used to compel or control a duty in the discharge 
of which by law he is given discretion. The duty 
may be discretionary trithin limits. He cannot 
transi/ress those limits and. if he does so, he may 
be controlled by injunction or mandamus tc]> keep 
within them. . 


* > 


In Garfield v. United States ex rel. Gold shy 
U. S. 249, 261, 262, 53 L. ed. 168, 174, 175, 
preme Court of the District of Columbia gra 


the 


, 211 
Su- 
nted a 
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mandamus against the Secretarv of the Interior di- 
recting him to restore the relator to enrollment as a 
memk'r of the Chickasaw nation, the relator's name 
having been stricken from the roll without notice or 
hearing. The decision of this court'" in affirming the 
action of the Supreme Court of the District of Colum¬ 
bia was sustained by the Supreme Court of the United 
States, which said: 


“ . . . Since Marbury v. Madison, 1 

(’ranch 157, 2 L. cd. (>(), it has been held that 

there is a distinction between those acts which 

require the exercise* of discretion or judgment 

and those which are purely ministerial, or are 

undertaken entirelv without authorin', which mav 

• • » 

become the subject of review in the courts . . . 

previous decisions of this court have shown its 

refusal to sanction a judgment interfering with 

the Secretary where he acts within the powers 

conferred bv law. But, as has been affirmed bv 
• • 

this court in former decisions, there is no place 
in our constitutional system for the exercise of 
arbitrary power, and if the Secretary has e.r- 
ceeded the poirer conferred upon hint by late, 
then there is poteer in the courts to restore the 
status ip the parties ap priced bp such tut tear- 
ranted Minn." (Kmphasis supplied.) 


Further support of this same principle (that execu¬ 
tive officers ! may be enjoined when their action ex¬ 
ceeds their authority) is found in the case of Work r. 
Louisiana , 2(59 V. S. 250, 254, 70 L. ed. 259, 2(55, which 


also supports the appellants’ contention that in pro¬ 
ceedings like the present the United States is not a 
necessary party. That was an action brought by the 


20 30 App. D. C. 177. 
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of the 


State of Louisiana to restrain the Secretary! of the 
Interior from enforcing a certain ruling on the ground 
that it was unauthorized and illegal. The Supreme 
Court of the District of Columbia granted an |injunc¬ 
tion, which action was affirmed by this 
Among other points urged in the defense 
Secretary was that the United States was an indis- 
pensable party to the suit. This court specifically 
held to the contrary. On appeal to the Supreme 
Court of the United States the decision of this court 
was affirmed. The court said: 

‘Mt is clear that if this order exceeds xhe au¬ 
thority conferred upon the Secretary by law and 
is an illegal act done under color of his office, he 
may he enjoined from carrying it into I effect. 
Xoble y. Union River Logging R. Co., 147} U. S. 
1 (55. 171, 172, 37 L. ed. 123, 12'), 126, 13 Sjip. Ct. 
Rep. 271 : Garfield v. United States, 211 U. S. 249, 
261, 2(52, r>3 L. ed. 168, 174, 175; 29 Sup. C . Rep. 
62: Lane v. Watts, 234 U. S. 525, 540, 58 L. ed. 
1440, 1456, 24 Suj). Ct. Rep. 965; Payne v. Cen¬ 
tral P. R. Co., 255 U. S. 228, 238, 65 L. e|d. 598, 
603, 41 Sup. Ct. Rep. 314; Santa Fe P. R.lCo. v. 
Fall. 259 F. S. 197, 199. 66 L. ed. 896. 897, 4|2 Sup. 
Ct. Rep. 466: Colorado v. Toll, 268 U. S. 22|8, 230, 
69 L. ed. 927, 929, 45 Sup. Ct. Rep. 505. \A suit 
for such purposes is not one against the Vnited 
States, oven though it still retains the legal title 
to the lands, and it is not an indispensable \partir. 
Garfield v. United States, 211 U. S. 260, ^62, 53 
L. ed. 174, 175, 29 Sup. Ct. Rep. 62; L^ne v. 


I 

Watts, 234 U. S. 540, 58 L. ed. 1456, 34 Si 
Rep. 965. . . . ” (Emphasis supplied 


p. Ct. 
) 


That a suit to restrain a Federal officer froih per¬ 
forming an act alleged to be without authority bf law 


-i Fall v. Louisiana, 53 App. D. C. 22, 287 Fed. 999. 
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is not a suit against Ur* United States is also spe- 
cilically held in Raker v. Sicigart, 196 Fed. 569 
(affirmed in 229 U. S. 1ST, 57 L. ed. 1143), and .1/a- 
ff ruder r. Relic Fumche Valley Water Users 9 Asso¬ 
ciation. 219 Fed. 72. 

Cases such as the foregoing, where the question 
involves the authority of the official, as it does in the 
present proceeding, are readily distinguishable from 
such cases as Hodgson /'. Dexter f 1 Crunch 345, 363, 
2 L. ed. 13,l>. 136, and Wells r. Royer. 246 U. S. 335. 
337, 62 L. ed. 755, 760. In the Hodgson case the 
Secretary of War. Mr. Dexter, leased a building in 

i 

Washington for tin* use of his department upon its 
removal from Philadelphia, which removal was In¬ 
direction of Congress. During the Department's oc¬ 
cupancy the building was destroyed bv tire and suit 
was brought against tin* Secretary for damages. 
Chief Justice Marshall, speaking for the Supreme 
Court of the United States, stated: 


“It is too clear to be controverted that where 
a public agent acts in the line of his duty and by 
legal authority, his contracts made on account of 
tin* Government are public and not personal." 

In the Wells case tin* Supreme Court of the Dis¬ 
trict of Columbia, whose action was affirmed by this 
court, dismissed a bill for an injunction to restrain 
tin* First Assistant Postmaster General from an¬ 
nulling a contract made between the plaintiff and 
tin* Postmaster General, acting for the l nited States, 
and from interfering with tin* proper performance 
and execution of the contract by the plaintiff. The 
contract related to tin* furnishing of certain automo¬ 
tive facilities for collecting and delivering mail and 
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contained a provision for discontinuance of tbe ser¬ 
vice thereunder upon ninety days' notice from the 
Postmaster General or his First Assistant. The First 
Assistant Postmaster General subsequently notified the 
plaintiff of the cancellation of the contract inj accor¬ 
dance with its terms so that the Department might 
take advantage of an appropriation made by Con¬ 
gress under which the Postmaster General was au¬ 
thorized, in his discretion, to purchase and maintain 
facilities similar to those being furnished >v the 
plantiff under the contract. Suit for an in.ji action 
was then instituted. The Supreme Court of the 
United States affirmed the action of this court and 
held that the effect of the injunction sought jwould 
have been to oblige the United States to accent per¬ 
formance of the plaintiff's contract and thus prevent 
the inauguration of the experimental service contem¬ 
plated by Congress—a direct interference with one 
of the processes of Government, and that the iijterest 

of the Government was so directlv involved as to 

• 

make the United States a necessary party. The court 
then stated: 


.It cannot successful!// he coitf ended 
that any question of defendant's official author¬ 
ity is involved; it is a mere question of action 
alleged to be inconsistent with the stipulation 
under which it purported to be taken; 


(Emphasis supplied.) 


* 


The court thus clearly indicated that if the question 

before it involved the authority of tlie First Assistant 

Postmaster General, the result might have been en- 

tirelv different. 

* 

The instant case involves no act done bv the! Sec- 
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retarv in the line of his dutv or done under a con- 
tract executed on behalf of the United States, but 
it involves an act alleged to l>e done outside of the 
realm of his authority. That such an act may prop¬ 
erly be reviewed and controlled bv the courts in a 
• « 

proceeding to which the United States is not a party 
is conclusively shown by I Vork r. Louisiana, supra, 
and the many cases there cited. 


Point 5. Appellants Have a Substantial Interest in 
the Subject Matter of This Proceeding- But They 
have No Remedy at Law. 

In view of the foregoing it is apparent that ap¬ 
pellants were and are entitled under the law to the 
award of the contracts for desks and chairs. There¬ 
fore, by the action of the Secretary of the Treasury 
in awarding the contracts to a higher bidder, appel¬ 
lants have been and still are prevented from enjoy¬ 
ing the rights and receiving the benefits which were 

and are lawfully theirs bv virtue of their low bid and 

* • 

recognized and unquestioned responsibility. 

The injury to appellants lies primarily in the loss 
of profits tinder the contracts which the Secretary 
unlawfully refused to award them. Appellants can¬ 
not bring suit in the Court of Claims because thev 
have no contracts for the items in question. Sec¬ 
tion 145 of the Judicial Code specifically provides 
that suit in the Court of Claims must be based upon 
a contract expressed or implied. Langford c. United 
States. 101 U. S. 341, 342, 25 L. ed. 1010, 1011. But 
the Court of Claims has no jurisdiction over con¬ 
tracts implied in law. Harley r. United States. 198 
U. S. 229, 233, 49 L. ed. 1029, 1031. 
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Appellants cannot bring* suit on the basis 


quantum valebat because they have not furnished 


any desks or chairs. It is equally true that 


of a 


thee 


cannot bring suit for damages against the Secretary 
because he is not personally liable, having aetjed in 
his official capacity in awarding the contracts!, and 
not with a view to his own private advantage <j>r re¬ 
sponsibility. Hodgson r. Dexter , supra. 

Therefore, appellants’ only remedy is one of in¬ 
junction whereby their right to the contracts for 
desks and chairs may be protected by a deer eg en¬ 
joining further purchases under tin* contracts, by 
cancellation of the contracts, and by restraining the 
award of the contracts to any other than themselves 
—the lowest responsible bidders. 


IX. 

CONCLUSION. 


From the foregoing considerations it neees> 

C’ r? 

follows that the amended bill of complaint fib 1 


feiril v 
1 1) v 


the appellants states a good cause of action because 
it sets forth facts which show that the Secretary of 
the Treasure acted arbitrarilv and bevond the limit 
of his discretion in refusing to award the contracts 
for desks and chairs to the appellants; that the ap¬ 
pellants have a sufficient interest in the subject jnat- 
ter to maintain this proceeding, and that they gave 
no remedy whatsoever at law; that the United St|ates 
is not a necessary party; and that the judgment of 
the Supreme Court of the District of Columbia should 
be reversed with instructions which will adequately 
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protect the rights of the appellants as disclosed by 
the record and established by the law. 

Respect fully submit t ed, 

Elisha Hanson, 

Eliot C. Lovett, 

Attorneys for Appellants, 
< 729 Fifteenth Street, 

Washington, I). C. 


November 4, 1931. 
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STATEMENT OF THE CASE 


The Amended Bill of Complaint, filed August 14, 
1931. shows that the Secretary of the Treasury fur- 
nislied the appellants with Specifications and pro¬ 
posals for Supplies for bids on various articles of 
office furniture required by the executive depart¬ 
ments and other Government establishments for the 
fiscal year 1932 (R. 2-3); that the appellants made 
bids on various articles and accompanied their bjids 

with unfinished samples; that they submitted qffi- 

(i) I 
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davits in which they agreed, in the event the con¬ 
tracts were awarded to them, that they would be 
fulfilled in accordance with the specifications (R. 
4-5). The bids were subsequently opened and the 

Secretarv of the Treasure awarded contracts for 

% • 

certain items to the appellants and contracts for 
other items, i. e., wood desks and chairs, to The 
\V. D. Campbell Company, appellee herein. It is 
alleged categoricallv in the Amended Bill that the 
appellants were the lowest responsibe bidders on 
all items. (R. 7.) The Amended Bill prays for an 
injunction pendente lite enjoining the Secretary of 
the Treasury from carrying out or making it pos¬ 
sible for others to carrv out the terms of the con- 

« 

tract awarded by him to The W. D. Campbell Com¬ 
pany. and upon final hearing a mandatory injunc¬ 
tion requiring the Secretary of the Treasury to can¬ 
ed the said contract. (R. 7.) The call for bids in 
this case was made under the Act of June 17, 1910 
(36 Stat. 531). and regulations made thereunder, in¬ 
cluding Standard Government Instructions to Bid¬ 
ders, Standard Form No. 22. Approved by the 
President. November 19, 1926. which provides that 
the United States reserves the right to reject any 
and all bids, and further provides that samples, 
when required, must be submitted by the bidders. 
Another regulation under which the bids were 
called is Specifications and Proposals for Supplies, 
Class 9. Furniture and Floor Coverings, Fiscal 
Year 1932, which provides that Bidders shall fur- 
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nisli Samples, and that samples to receive consider¬ 
ation shall be in strict accordance with the specifica¬ 
tions and represent exactly what the biddej* pro¬ 
poses to furnish in the event he receives an ajward. 

QUESTIONS PRESENTED 

1. Whether a suit brought to cancel a contract 
entered into between the United States and a third 
party is in effect a suit against the United States. 

2. Whether a disappointed bidder, showing no 
other rights, lias a sufficient interest in the contract 
to entitle him to maintain a suit to cancel the said 
contract. 

3. Whether the courts have jurisdiction to inter¬ 
fere with the discretion placed by law in an e 
tive officer in advertising for bids and awa 
contracts for supplies. 


^eeu- 
fding 


ARGUMENT 


The suit is in effect one against the United Sta 


es 


The Amended Bill, filed August 14. 1931, s|hows 
tint a contract was entered into between the Uiiited 
States, through its representative, the Secretary of 
the Treasure, and The W. D. Campbell Companv 
on June 19, 1931, effective on July 1, 1931, fop the 
purchase of certain desks and chairs during the 
period from July 1, 1931, to July 1. 1932. (1^. 6.) 

The contract having been made, it is a contract be¬ 
tween the United States and The W. D. Campbell 
Company. Hodgson v. Dexter, 1 Crunch 1345. 
The Secretary of the Treasury has no power to can- 
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davits in which they agreed, in the event the con¬ 
tracts were awarded to them, that they would he 
fulfilled in accordance with the specifications (R. 
4-5). The bids were subsequently opened and the 

Secretarv of the Treasure awarded contracts for 
% • 

certain items to the appellants and contracts for 
other items, i. e., wood desks and chairs, to The 
\V. 1). Campbell Company, appellee herein. It is 
alleged categorically in the Amended Bill that the 
appellants were ihe lowest responsibe bidders on 
all items. (R. 7.) The Amended Bill prays for an 
injunction pendente lite enjoining the Secretary of 
the Treasury from carrying out or making it pos¬ 
sible for others to carrv out the terms of the con- 
tract awarded by him to The W. 1). Campbell Com¬ 
pany, a lid upon final hearing a mandatory injunc¬ 
tion requiring the Secretary of the Treasury to can¬ 
ed the said contract. (R. 7.) The call for bids in 
this case was made under the Act of June 17. 1910 
(36 Stat.531), and regulations made thereunder, in¬ 


cluding Standard Government Instructions to Bid¬ 
ders. Standard Form Xo. 22. Approved by the 
President. November 19. 1926. which provides that 
the United States reserves the right to reject any 
and all bids, and further provides that samples, 
when required, must be submitted by the bidders. 
Another regulation under which the bids were 
called is Specifications and Proposals for Supplies, 
Class 9. Furniture and Floor Coverings, Fiscal 
Year 1932, which provides that Bidders shall fur- 
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nish Samples, and that samples to receive consider¬ 
ation shall be in strict accordance with the specifica¬ 
tions and represent exactly what the biddej* pro¬ 
poses to furnish in the event he receives an award. 


QUESTIONS PRESENTED 


1. Whether a suit brought to cancel a contract 
entered into between the United States and a third 
party is in effect a suit against the United States. 

2. Whether a disappointed bidder, showing no 
other rights, has a sufficient interest in the contract 
to entitle him to maintain a suit to cancel the said 
contract. 

2>. Whether the courts have .jurisdiction to inter¬ 
fere with the discretion placed by law in an execu¬ 
tive officer in advertising for bids and awarding 
contracts for supplies. 

ARGUMENT 

The suit is in effect one against the United States 

The Amended Bill, filed August .14, 1931, sjhows 
that a contract was entered into between the United 
States, through its representative, the Secretary of 


the Treasure, and The W. D. Campbell Com 


panv 

i %/ 


on June 19, 1931, effective on Julv 1, 1931, foi* the 
purchase of certain desks and chairs during tlie 
period from July 1. 1931, to July 1, 1932. (El. 6.) 
The contract having been made, it is a contract be¬ 
tween the United States and The W. D. Campbell 
Company. Hodgson v. Dexter, 1 Cranch 345. 
The Secretary of the Treasury has no power to can- 
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cel the said contract. 6 Op. Atty. Gen. 226. A 

Court will not by mandamus or injunction require 

a defendant to do that which lie has no power to do. 

Missouri v. Murphy, 170 U. S. 78; Garfield v. 

United States, 31 App. D. C. 332. The interests 

of the United States are so directly involved in this 

* 

case as to make the United States a necessary party 
and therefore to be considered as in effect a party. 
The United States not having given its consent to 
be sued in a suit of this character the suit should 
be dismissed. 11Y7/.S v. j Roper, 246 U. S. 335. 

Appellants have no interest in the subject matter of this 
' suit and have shown no injury 

The appellants in their Amended Bill fail to show 
that they have any interest in the subject matter 
other than that they are disappointed bidders. In 
order to maintain this suit the appellants must show 
some special right of person or property in the sub¬ 
ject matter. 11 dson v. Shaw, 204 I . S. 24; ^Yheless 
v. Mellon, 56 App. D. < \ 98. In the ease of Ciunmius 
Co. v. Burl(sou, 40 App. D. C. 500. a case identical 
with the icase at bar on this point, this court, af¬ 
firmed a decree dismissing the Bill of Complaint 
specifically on the ground that the appellant had 
not sufficient interest to maintain the suit. Fur¬ 
thermore. there are no facts alleged in the 
Amended Bill of Complaint from which it can be 
determined that the appellants have suffered or 
will suffer any injury in connection with the con¬ 
tracts in question. A Bill of Complaint praying 
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for a temporary injunction must show irremediable 
injury to the plaintiff to justify issuance of a tem¬ 
porary injunction. Lawrence v. St. Louis-San 
Francisco Bail way Co 274 U. S. 588. 

The determination of the responsibility of bidders is a 

matter solely within the discretion of the Secretary of 

the Treasury 
* 

The law giving the Secretary of the Treasury 

authority to advertise for bids and award contracts 
%> 

for su])plies (Act of* June 17, 1910, 36 Stat. 531) 
provides as follows: 

Except as otherwise provided by law all 
supplies of fuel, ice, stationery, and other 
miscellaneous supplies for the executive de¬ 
partments and other Government establish¬ 
ments in Washington, when the publij* exi¬ 
gencies do not require the immediate deliv¬ 
ery of the article, shall be advertised and 
contracted for by the Secretary of the ijreas- 
ury, upon such days as he may designate. 

There shall be a General Supply Commit¬ 
tee composed of officers, one from eajdi of 
the executive departments, designated by the 
head thereof, except that no disbursing of¬ 
ficer shall be a member of such committee, 
the duties of which committee shall Tj)e to 
make, under the direction of the Secretary 
of the Treasury, an annual schedule olf re¬ 
quired miscellaneous supplies, to standard¬ 
ize such supplies, eliminating all unneces¬ 
sary grades and varieties, and to aid said 
Secretary in soliciting bids based upon] for- 
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mulas and specifications drawn up by such 
experts in the service of the Government as 
the committee may see fit to call upon, who 
shall render whatever assistance tliev mav 

4 4 

require. * * * 

The accepted interpretation of the above quoted 
law (which appellants admit. Appellant’s Brief, 
page 10) is that the contracts shall be awarded by 
the Secretary of the Treasury to the lowest re - 

• 4 

sponsible \bidder. It is strikingly significant, how¬ 
ever, that the law does not in any manner direct 
the Secretary as to how he shall determine who is 
the lowest responsible bidder. The determination 
as to who is the lowest responsible bidder is a ques¬ 
tion of fact which the law has left solely to the 
Secretary of the Treasury. He alone has the 

• 4 

power to decide that question according to his judg¬ 
ment. (i Op. Any. Gen. 22h. The courts will not 
interfere with the discretion placed by law in an 
executive officer. Decal nr v. Pahling, 14 Peters 
497—'>15. Injunction or mandamus will not lie to 
interfere with the discretion of executive officers 
in awarding contracts on bids. 

This Court has had this question under consid¬ 
eration oil two different occasions. In the case of 


Cham iiion v. Joint Committee on Pnntnnj of Con - 
gnss . 47 App. I). C. 141. bids on paper were called 
for, were opened, and considered. The appellant 
in that case was the lowest bidder but the Joint 
Committee rejected all bids. In the proposals the 
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Joint Committee stated that the contracts Would 

I 

be awarded by them to the lowest and best bidder 
for the interest of the Government. The proposal 
further stated that the Committee reserve^, the 
right to reject any or all bids, or to accept any bid, 
or any part, and to reject the other part if in its 
opinion such action would be in the interest j>f the 

i 

Government. A petition for mandamus wa^ tiled 
in the lower court which court declined to issue a 
rule to show cause and the appellant elected to 
stand on its petition. This Court, spcjiking 
through Mr. Justice Robb, said: 

The action of the Committee in rejecting 
all bids amounted to nothing more tlnjn an 
exercise of the discretion reserved to it in 
the advertisement under which the bids were 
submitted. In exercising the powers| con¬ 
ferred under the Act it, of course, was ljeces- 
sarv for the Committee to determine by ref- 
erence thereto the extent of those powers; 
and to justify the interference by a court 
through mandamus it should clearly appear 
that there was no basis for the Committee’s 
interpretation of the Act. United States 
(x ret. A css v. Fisher, 223 l . S. G83. o(j L. ed. 
610. * * * Moreover, if we examine 

the statute without reference to the inter¬ 
pretation placed upon it by the Committee, 
the same result will be reached; for it is our 
view that the provision requiring contracts 
to be awarded to the lowest and best bidder 
to the interest of the Government lodges a 
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discretion with the Committee which mav 
not he controlled bv mandamus. In other 
words, if, in the judgment of the Committee, 
there was no lowest and best bidder for the 
interest of the Government, then the Com¬ 
mittee is not called upon to award a con¬ 
tract. and that is precisely the course pur¬ 
sued in the present case. Affirmed. 

Again in the case of B. F. ('mu mi ns Company 
v. Burleson, 40 App. D. C. 500. the Court of Ap¬ 
peals of the District of Columbia had under con¬ 
sideration a Bill in Equity brought against the 
Postmaster General alleging facts substantiallv 
similar to those set out by the plaintiff in the case 
at bar. The Postmaster General had called for 
bids for certain cancelling machines, and in the 
proposal it was stated that ik all contracts shall be 
let after having advertised for bids and shall be 
awarded on the basis of cheapness and efficiency. 
Bids were advertised for. and as a result several 
sealed proposals were submitted. Among these 
bids was one by the B. F. Cummins Company, 
plaintiff. The plaintiff alleged that its bids were 
not accepted nor were the awards made on the basis 
of cheapness and efficiency. The bill alleged that 
complainant’s bids were cheapest, more econom¬ 
ical. and more advantageous than those accepted, 
and that there would be a loss on the same approxi¬ 
mating £409.000.00 for the four vears, and that said 
amount would be unnecessarily expended. The 



prayers of the bill were that a decree be entered 
enjoining the defendant from entering int|) any 
contracts carrving out the aforesaid awards and 

«• c 

cancelling them. Defendant's demurrer to t|ie bill 
was sustained, and the bill was dismissed. In 
affirming the lower court, this court said: 

The argument does not deny that tile de¬ 
termination involved a certain amount of 
discretion, but the contention is that tljie re¬ 
port plainly shows upon its face that the 
award was not made on the basis of cheap¬ 
ness and effieiencv. An elaborate argument 
is founded on these alleged patent errors in 
the awards. 

There is no occasion to follow this argu- 

i v- 

ment. The determination of the Postmaster 
General involved the ascertainment of facts 
and the exercise of discretion: his was not 
a mere or plain ministerial dutv. It is! only 
where a plain or ministerial duty is imposed 
by law, and rights are involved therein, that 
the action of an executive officer can be eom- 

i 

polled by mandamus, or restrained hj- in¬ 
junction; both writs being somewhat (-(Irrel¬ 
ative to each other. Having discretion it 
is immaterial whether it was rightlv oxer- 
cised oi* not; his action is not the subject of 
judicial review. Riverside Oil Company v. 
Hitchcock, 190 U. S., 316-324; Ness v. 
Fisher, 223 U. S. 683-693.” 

Other cases sustaining the proposition are asj fol¬ 
lows: TP. F. Martens & Co. v. City of Syracuse, 
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171 X. Yi S. 87; Thoits v. Bgxlee, 167 Pac. 166 (34 
Cal. App. 226): U. S. Wood Preserving Co. v. 
Siuuhnakcr, 186 Fed 678. 

Furthermore, tlie contracts here in question were 
awarded under, and according to. Standard Gov¬ 
ernment Instructions to Bidders (Standard Form 
Xo. 22, approved by the President, Xovember 19, 
1926) in which it is provided (Page 2, Par. 16) that 
the contracting officer reserves the right to reject 
anv and all Bids. This regulation has the force 
and effect of law and will be judicially noticed by 
the Court. Culm v. I nitvd Slides, 152 L. S. 212. 

The action of the Secretary in rejecting the appellants’ 

bids was not arbitrary 

Appellants, both in their Amended Bill and 
Brief, ca'refullv refrain from stating that the sam- 
pies submitted with their bids were in accordance 
with the specilications. They contend that their 
bids were made solely on the specifications. They 
further contend that the Seeretarv acted arbi- 
trariiy in rejecting their bills on desks and chairs 
for the sole reason that lie awarded the contracts 
to them oil other articles. These contentions ig¬ 
nore entire!v tile fart that the samples submitted 
by the bidd ts were an integral part of the bids. 

In the Specifications and Proposals for Sup¬ 
plies prepared by the General Supply Committee 
(covering class 9—Furniture and Floor Coverings, 
fiscal year 1932 which was furnished to appellant 



(R. 2-3)) it is specifically provided that “Sa 
must be submitted'’ and that ‘‘Samples to r 


mples 

eceive 


consideration must be in strict accordance with 
the specifications, and must represent exactly what 
the bidder proposes to furnish should he get an 
award." (See page 2. also Item 94G4, Chairs, page 
37 and Item 9524, Desks, page 42.) 

It is clear that under the proposals it wjas in¬ 
tended and understood by all parties that the 
awards were to be made to the lowest rcspo 
bidder whose samples were in accordance 
specifications and represented exactly what tl 


nsible 
with 
e bid¬ 


der intended to supply. There is no prohibition 
in the Statute against awarding contracts i|i this 
manner. It is within the discretion of the Secre- 
tary of the Treasury to determine who is th|? low- 


doubt 
use a 
him- 
The 


est responsible bidder and it is beyond all 
reasonable that he should he permitted to 
method wherein* he can intelligentlv inforn 
self as to who is the lowest responsible bidder 
effect of the prayer in Appellants’ Amended Bill 
would be to have this court determine that the sam¬ 
ples submitted by appellants were in accordance 
with the specifications and that they represented 
an article acceptable to the Government. 

To follow the contentions of the appellants would 
be to limit the term “responsible bidder" to pecu¬ 
niary responsibility, which is not the law. T^ie re¬ 
sponsibility of bidders is not confined to pecuniary 
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responsibility. 28 Op. Atty. Gen. 384. It implies 
skill, judgment, integrity, and other characteris¬ 
tics necessary to a faithful performance of the 
contract. Williams v. City of Topeka, 85 Kans. 
857; U. S'. Wood Preserving Co. v. Snndmaker, 186 
Fed. 678; People v. Kent, 43 X. E. 760, 160 Ill. 655; 
Kelliny v. Edwards, 134 X. W. 221, 116 Minn. 484; 
Hallett v. City of Elgin, 98 X. E. 530, 254 Ill. 343: 
Hoole v. Kinhead, 16 Xev. 217; State v. Richards, 
40 Pac. 210, 16 Mont. 145; Commonwealth v. 


Mitchell, 82 Pa. 343. When the Secretarv of the 
Treasury receives samples with a bid he may by 
reference to the samples inform himself as to the 
skill and workmanship of the bidder, and as to the 
general character of the merchandise, which are 
matters included in the term responsible bidder.*’ 
The Secretarv of the Treasurv, when awarding 
contracts, has a right to demand something more 
than pecuniary responsibility. He has a right to 
satisfy himself that the bidder is competent and 
will, when given orders, supply merchandise in ac¬ 
cordance with the specifications and which will be 

satisfactory to the Government when delivered. 
% 

The mere fact that the bidder is able to furnish a 


bond to guarantee performance is no answer to this 
proposition. It is submitted that the Secretary of 
the Treasury did nothing in this case to abuse the 
discretion vested in him by law and that the action 
taken by him was in no respect arbitrary. 
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CONCLUSION 

It is respectfully submitted that the suit is in 
effect one against the United States; that the ap¬ 
pellants have no interest in the subject matter and 
that there is nothing alleged in the Amendejl Bill 
to show that the action of the Secretary of the 

Treasury was arbitrary. The decision of the 
* * 

Court below is clearly right and should be affirmed. 

i 

Respectfully submitted. 

Leo A. Rovkr. 

United States Attorney. 

John J. Wilson, 

Assistant United States Attorney. 

John R. Bennky, 

Special Attorney, 

Counsel for the Appellee Andrew W. Melton. 
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October Term, 1931. I 

— 

I 

No. 5525. | 

Charles C. Schulman and Barney Krucoff, Partners, 
Doing Business as the Commercial Office Furni¬ 
ture Company, Appellants , 

v. 

Andrew W. Mellon, Secretary of the Treasury of 
the United States of America, and The \V. D. 
Campbell Company, a Corporation, Appellees. 

— 

i 

BRIEF FOR THE APPELLEE, THE W. D. CAMP¬ 
BELL COMPANY. 

STATEMENT. | 

This Appellee, accepts and adopts the brief o|f the 
Appellee, Andrew W. Mellon, Secretary of the trea¬ 
sury of the United States, filed in this cause on 
November 24, 1931, and respectfully urges upon the 
Court that all of the points therein taken are well 
taken and that the conclusion therein arrived at, 
namely, that the decision of the Court below is right 



and should be affirmed, is correct. This Appellee, 
in this brief, will undertake to amplify certain of the 
points therein set forth in an effort to aid the Court 


in arriving at its decision. 


FACTS. 

The Appellants tiled in the Court below, their bill 
of complaint seeking to have that Court cancel and set 
aside certain contracts awarded to this Appellee and 
to have that Court enjoin the Appellee, Andrew \V. 
Mellon, acting in his capacity as Secretary of the 
Treasury, from awarding the aforesaid contracts, 

after cancellation, to anvone other than themselves. 

• 

The contracts that are attacked were entered into 
on June 19, 1931, between the United States of Amer¬ 
ica and the \Y. 1). Campbell Company. The Appellee, 
Andrew W. Mellon, was bv statute made the con- 
tracting officer for the Government, in connection 
with the making of the said contracts. Said contracts 
were made pursuant to the Art of June 77. 1010. Sec¬ 
tion 4, 36 Slat. 531. 41 l\ S. (\ A., Section 7. Said 
Act provides among other things: 

4 * Except as otherwise provided by law all sup¬ 
plies of fuel, ice, stationery and other miscel¬ 
laneous supplies for the executive departments 
and other government establishments in Wash¬ 
ington, when the public exigencies do not re¬ 
quire the immediate delivery of tin* article*, shall 
be advertised and contracted for bv the Secre- 
tarv of the Treasure, upon such davs as he mav 
designate." 


This section as amended in 1910 supersedes Section 5 
of said Title 41 ( Section 37u ( J. Revised Statutes, cis 
amended. 41 U. S. C. A ., Section 5), as to the supplies 
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mentioned therein and prescribes the methods by 
which such supplies should be purchased. (28 Opin¬ 
ions of Attorney Or nr rat 880.) Desks and chairs 
have, since the* enactment of June 17, 1910, been 
treated as **miscellaneous supplies” within the!mean¬ 
ing of said act. 

The bill of complaint alleges that on, to wit, [March 
2, 1931, the Appellee, Andrew W. Mellon, requested 
bids for furnishing’, among other things, various 
typos of wood desks and chairs for the fiscal year 
1932, and that the Appellants, as well as this Ap¬ 
pellee, submitted bids pursuant to said request. The 
aforesaid bids wore opened April 8, 1931, and that 
contracts for the said wood desks and chairs were 
awarded this Appellee, as aforesaid, on June 19, 1931. 

In the absence of exigencies, such as are referred 
to in the above quotation from the said Act of June 
17, 1910, the said Secretary of the Treasury, under 
the accepted interpretation of the advertising require¬ 
ments contained in the said Act, must award con¬ 
tracts to the lowest responsible bidder complying with 
the conditions of the invitation for bids, provided 
his bid is reasonable, and it is to the interest of the 
United States to accept it. The contracts here in 
question wore also awarded under and according to 
Standard Oovernment Instructions to Bidders (stand¬ 
ard Form Xo. 22, approved by the President Xlovem- 
ber 19, 192b). It is stipulated that these may |be re¬ 
ferred to by counsel in their briefs and in oral argu¬ 
ment as fully as though set forth in the record (R. 
p. 11). These instructions provide that strict) com¬ 
pliance is necessary with the requirements of t[he in¬ 
vitation for bids and the instructions printed (i)n the 
forms; that contracts will be awarded the lowest 
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responsible! bidder complying with the conditions of 
the invitation for bids, provided, his bid is reason¬ 
able and it is to the interest of the United States to 


accept it, but the United States, however, reserves 
the right to reject any and all bids. It is further 
provided therein that when samples are required 
they must be submitted by the bidder. 

The contracts attacked by the Appellants were for 
Items 9524, for wood desks, and 9464, for depart¬ 
mental type chairs, as provided for in the Specifica¬ 
tions and Proposals for Supplies under Schedule for 
Class 9 for the fiscal year 1932. These specifications 
and proposals may also be referred to in briefs and 
oral argument by counsel pursuant to the aforesaid 
stipulation (R. p. 11). It is provided in these speci¬ 
fications and proposals for supplies, which include a 
great many items of furniture and floor coverings, 
that the contracts will be awarded to the lowest re¬ 


sponsible bidders when specifications are made the 
basis of award, and “where samples are required, 
the price and quality of sample will be taken into 
consideration in making the award.” It is further 
provided that samples to receive consideration shall 
be in strict accordance with specifications and rep¬ 
resent exactly what the bidder proposes to furnish. 

The specific requirement contained in the proposals 
regarding the submission of samples on the aforesaid 
item of desks is as follows: 


“Samples.—Samples must be submitted with 
bid and must include one double flat-top desk, 
one flat-top single desk for typewriter in pedestal, 
one roll-top desk, one typewriter desk with drop 
in top, and the following-named construction 
samples: Tops, leg complete with rails and 
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panel, drawer front side and bottom, curtain 
section for roll-top desk with rail attache^, and 
sweep arm; sample pieces for wood desk*? must 
not be ^lued or fastened together in any njanner, 
but must be loose to permit taking apart for 
examination. This same requirement must be 
followed as far as practicable with the steel desk 
sample pieces. Samples to receive consideration 
shall be in strict accordance with the specifica¬ 
tions and represent exactly what the biddelr pro¬ 
poses to furnish.” 

The specific requirement contained in the proposals 
regarding the submission of samples on the aforesaid 
item of chairs is as follows: 


‘‘Samples.—A sample of each chair, except 
No. 6-C, must be furnished in oak, accompanied 
by a sample at least 12 inches square to! show 
finish in both oak and mahogany. Samples to 
receive consideration must be in strict accordance 
with the specifications, and represent exactly 
what the bidder proposes to furnish should he 
get an award.” 


The bill of complaint shows on its face that the 
Appellants submitted samples, but fails to allege that 
their samples conformed to specifications, lit fact 
said bill of complaint shows on its face Unit the 
samples of the Appellants failed to conform t l o the 
said specifications, in that they only showed th^ gen¬ 
eral type of workmanship the government might ex¬ 
pect should it award them contracts (K. pp. 4,5) and 
further that the finish on their samples was not even 
illustrative of this (R. pp. 4, 5). 

The bids of the Appellants on the aforesaid items 
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were the lowest bids received, but the bill of com¬ 
plaint fails to allege that their bids complied with 
the conditions of the invitation for bids. 


QUESTIONS PRESENTED. 


I. Is the suit instituted by the Appellants herein 
in effect a suit against the United States? 

II. Have the Appellants, a sufficient interest in the 
contracts between the United States and this Appellee, 
to entitle them to maintain a suit, in equity, to cancel 
them and to enjoin the contracting officer from award¬ 
ing the said contracts to anv bidder other than them¬ 


selves ? 

III. Have the courts jurisdiction to interfere with 
the discretion placed by law in a contracting officer, 
in determining the responsibility of bidders, in deter¬ 
mining the conformance of bidders with the condi¬ 
tions of the invitation for bids, and in determining 
whether or not it is to the interest of the United 
States to accept a certain bid? 


ARGUMENT. 

I. Is This in Effect, a Suit Against the United States? 

The contracts here in question are what are fa¬ 
miliarly termed “General Supply Contracts.” We 
believe that this Court will take judicial notice of the 
modus operand! of the Government regarding such 
contracts. As heretofore stated, the Secretary of the 
Treasure, is bv statute, designated as the agent of 
the Government in the making of such contracts. 
He calls for bids, considers the bids received and 
makes awards. On or before the beginning of each 
fiscal vear a list of all of the successful bidders for 



general supply contracts for the ensuing fiscal year 
is sent to the purchasing officers of every department 
of the Government required by law to purchase 
against such general supply contracts. As the needs 
for the respective departments arise during the fiscal 
year, the purchasing officers of those departments 
order from the General Supply Contractor. The pay¬ 
ments for goods furnished in accordance with such 

l 

orders are made out of the specific appropriations 
for the respective departments and not frojm any 
general fund supervised by the Secretary jof the 
Treasury. 

If the Interior Department, during the fiscal year 
1932 is in need of desks or chairs of the type covered 
bv the aforesaid contracts, it must buv them from 
this Appellee. The same is true of the Department 
of Commerce, the Department of Labor, the Depart¬ 
ment of Agriculture and countless other departments 
and bureaus. 

The Appellants, in their bill of complaint 1 , pray 
that the Court grant an injunction against tl'ie Ap¬ 
pellee, Andrew W. Mellon, enjoining him from mak¬ 
ing it possible or continuing to make it possible for 
any of the departments, bureaus, or agencies of tin* 
Government to purchase under the said contracts. 


From the foregoing it will readily be seen th 
Secretarv of the Treasure has nothing further 
in connection with the aforesaid contracts * 


at tin* 
to do 
nd in 
Hants * 


order that the aforesaid prayer of the Appel 
bill could have any effect, if granted, either the 
Lmited States or the heads of all of the departments 
required to purchase against this Appellee’s Gjeneral 
Supply Contracts must be parties to the said Isuit. 
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The case of Wells v. Roper , 246 U. S. 335, was a 
suit in equity brought in the Supreme Court of the 
District of i Columbia, for an injunction to restrain 
Daniel C. Roper, First Assistant Postmaster General, 
from annulling a contract theretofore made between 
the plaintiff and the Postmaster General acting for 
the United States. The Supreme Court of the Dis¬ 
trict of Columbia sustained a motion to dismiss the 
bill, its decree to that effect was affirmed by this 
Court (44 App. I). C. 276), and the decision of this 
Court was subsequently affirmed by the Supreme 
Court of the United States. The latter Court said, 


‘‘Both courts held it to be essentially and sub¬ 
stantially a suit against the United Slates and 
therefore beyond the jurisdiction of the court, 
and in this view we concur. The effect of the 
injunction asked for would have been to oblige 
the United States to accept continued perform¬ 
ance of plaintiff's contract and thus prevent the 
inauguration of the experimental service con¬ 
templated by the Act of 1914—a direct interfer¬ 
ence with one of the processes of government. 


The argument to the contrary assumes to treat 
defendant not as an official but as an individual 
who although happening to hold public office was 
threatening to perpetrate an unlawful act outside 
of its functions. But the averments of the bill 
make it clear that defendant was without per¬ 
sonal interest and was acting solely in his official 
capacity and within the scope of his duties. In¬ 
deed, it was only because of his official authority 
that plaintiff's interests were at all endangered 
by what he proposed to do. 

“That the interests of the Government an* so 
direetlv involved as to make the United States 
a necessary party and therefore to be consul- 
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ered as in effect a party, although not named in 
the bill, is entirely plain. And the case dpes not 
fall within any of the exceptions to the general 
rule that the l nited States may not he sued 
without its consent, nor its executive averts sub¬ 
jected to the control of the courts respecting the 
performance of their official duties. It cannot 
successfully be contended that any (pieslion of 
defendant’s official authority is involved; lit is a 
mere question of action alleged to be inconsistent 
with the stipulation under which it purported to 
be taken; nor can it be denied that the duty of 
the Postmaster General, and of the defendant as 
his deputy, was executive in character, not min¬ 
isterial, and required an exercise of official dis¬ 
cretion. And neither the question of official au¬ 
thority nor that of official discretion is affected, 
for present purposes, by assuming or conceding 
for the purposes of the argument, that tl^e pro¬ 
posed action may have been unwarranted by the 
terms of the contract and such as to constitute 
an actionable breach of that contract |iy the 
United States. See Noble v. Union Rivep Log¬ 
ging Railroad, 147 U. S. 165, 171, and! cases 
cited; Belknap v. Schild, 161 U. S. 10, 17, 18; 
American School of Magnetic Healing v. Mc- 
Annultv, 187 U. S. 94, 108; Philadelphia j Co. v. 
Stimson, 223 U. S. 605, 620. ‘ j 

“The United States has consented to b|e sued 
in the Court of Claims and in the District Courts 
upon claims of a certain class, and not otherwise. 
Hence, without considering other questions dis¬ 


cussed bv the courts below or raised by ap 


jellani 


in this court, we conclude that the dismissal of 
the bill was not erroneous.” 

If the Court should grant any or all of the prayers 
of the Appellants’ bill of complaint there would cer¬ 
tainly be “a direct interference with oik* of the proc¬ 
esses of government”. Certainly the avermdnts of 
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the bill of complaint in the present case make it clear 
that the defendant was without personal interest and 
was acting solely within his official capacity, within 
the scope of his duties and that the interests of the 
Government are so directlv involved as to make the 
United States a necessary party and therefore to be 
considered: as in effect a party, although not named 
in the bill. 

The aforesaid Specifications and Proposals for 
Supplies, Schedule for Class 9, in Paragraph 1, of 
the Special Instructions to Bidders, states that 

“each proposal will be received with the un¬ 
derstanding that acceptance by the Secretary 
of the Treasury prior to July 1, 1931, of the 

offer to furnish anv or all of the articles de- 

* 

scribed therein shall constitute a contract be¬ 
tween the bidder and the United States of Amer¬ 
ica * * 


There is nothing in the bill of complaint indicating 
that the Secretarv of the Treasure has power to 
cancel the said contracts even though ordered so to 
do and bv his action control the other executive de- 
partments of the Government bound by them. 

Hence, as it does not appear on the face of the 
said bill that the United States has given its consent 
to be sued the action of the lower court in dismissing 
the bill was well taken. 


II. Appellants Bill of Complaint Fails to Show Any 
Interest Sufficient to Warrant the Granting of the 
Relief Prayed. 

The Appellants, in their bill of complaint, do not 
urge that the Court compel the Secretary of the 
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Treasury to make an award of the contracts of the 
* 9 | 
items of wood desks and chairs to them, tliev merely 

nrav for the cancellation of the existing contracts 

* ... • . ' i 

and for an injunction against the awarding of the con¬ 
tracts to any bidders other than themselves. They al¬ 
lege 4 that bv the awarding of the contracts to this 
Appellee the Government is put to an additional ex¬ 
pense of $50,000, and the inference, of course, is that 
this is an unwarranted expenditure of public funds. 

In paragraph XV of the bill of complaint (R. p. 6), 
Appellants allege that they believe they are entitled 
to an award of the contracts for wood des^s and 
chairs and say that without the aid of the Equity 
Court tliev are without means of asserting and es- 
tablishing their right to them. From the prayers of 
the bill it will be seen that tliev do not bring this suit 
to establish their right to the contracts but tp chal¬ 
lenge the right of this Appellee to them. 

An analysis of the bill indicates, although it is 
not specifically alleged therein, that the Appellants 
filed their suit as citizens of the United States and 
as taxpayers thereof to annul the said contracts on 
the ground that an unlawful, excessive expense will 
be incurred by the fulfillment of them, to the detri¬ 
ment of the United States as well as to their detri¬ 


ment. 

An identical situation was presented to this|Court 
in the case of B. F. Cummins Co. v. Burleson, 4() App. 
1). C. 500. That was an appeal from a decree dis¬ 
missing a bill of complaint filed against Albert S. 
Burleson, Postmaster General. The bill alleged that 
bids were called for on certain cancelling machines 
and that the contracts therefor should be let, after 
advertisement, on the basis of cheapness ai^d effi- 
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ciencv: that awards were made but not on the basis 
« / 

of cheapness and efficiency; that complainant’s bids 
were cheaper, more economical and more advan¬ 
tageous than those accepted, and that there would be 
a substantial loss to the Government unless the 
awards made were cancelled. 

The complainant also alleged that it was a tax¬ 
payer of the baited States and would continue to be; 
that it would suffer special damage and injury by 
reason of the unnecessary and illegal expenditure by 
Government officials of the monevs of the United 
States. The prayers of that bill were for a decree 
enjoining the Postmaster General from entering into 
anv contracts carrving out said awards and for the 
cancellation of the awards which had been made. 

This Coinrt, after consideration of the case, dis¬ 
posed of the appeal on the ground that, under the 
circumstances presented, there was a discretion 
vested in the Postmaster General which could not be 
interfered with by the Court. The Court said, how¬ 
ever, that several important questions had been raised 
by the appeal and discussed in the case, and the first 
was, ‘‘Whether the plaintiff as a taxpayer, without 
showing any special interest, can maintain this suit?” 

In passing upon this question this Court said 
(page 507): 

“The plaintiff, the disappointed bidder in this 
competition, seeks, under the guise of a tax¬ 
payer of the United States, to annul the success¬ 
ful bids on the ground that an unlawful, exces¬ 
sive expense will be incurred thereby, to its det¬ 
riment. As a corporation it pays the corpora¬ 
tion income or excise tax imposed by the Act 
of 1909, and is called upon to pay increased 
charges which it denominates a tax upon such 
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imported goods as it may consume. Is 
sufficient interest to authorize its main 
of the suit? We think not. * * *” 


this a 
enance 


If the B. F. Cummins Company, the disappointed 
bidder on cancelling machines, had no standing in 
Court and no sufficient interest to warrant thi main¬ 
tenance 4 of a suit against the Postmaster General, 
certainly the Appellants here, who have failed to 
make any specific allegations whatsoever as to the 
grounds or basis of their action and have failed to 
pray that the contracts be given to them, can have 
no standing in Court and it must be determined that 
thev have no interest sufficient to warrant the main- 
t enance of the suit. 

III. The Awarding of the Contracts on the Items of 
Wood Desks and Chairs Necessarily Involved an 
Exercise of Discretion by the Secretary of the 
Treasury Which Cannot Be Controlled by the 
Courts or Anyone Else. 

As heretofore pointed out, when the Secretary of 
the Treasure issued calls for bids on the afbresaid 
items of wood desks and chairs, he advised all 
prospective bidders that they must comply Strictly 
with the conditions of the proposal for bids and that 
the award of contracts would be made to the jlowest 
responsible bidder whose bid conformed wiftli the 
conditions of the invitation, if it was in the interest 
of the United States to accept it, but that Sin his 
discretion he reserved the right to reject any and 
all bids. V 

He further advised bidders that samples ol| wood 
desks and chairs would be required and that samples. 
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in order to receive consideration, must be in exact 
accordance with tlie specifications and represent ex¬ 
actly what the bidder proposed to furnish should he 
receive an award, and also that as samples were re¬ 
quired the quality of the sample would be taken into 
consideration in the making’ of an ward. 

A mere statement of the foregoing conditions of 
the invitation for bids shows clearly the discretion 
reserved bv the Secretarv of the Treasury. 

The law is well settled that in the determination of 
“who is the lowest responsible bidder” a discretion 
is vested in any contracting officer. In fact appel¬ 
lants agree with this conclusion, but insist that be¬ 
cause the Secretarv of the Treasure awarded them 

* • 

contracts for tables, settees, telephone stands, type¬ 
writer stands, etc., he was precluded from exercising 
his discretion further when he came to consider bids 
on the items of wood desks and chairs which hap¬ 
pened to be called for in the same proposal. We feel 
that a mere statement of this contention is sufficient 
answer to it, as it is neither logical nor reasonable. 

This is particularly true when considered in con¬ 
junction with paragraph 14 of the Special Instruc¬ 
tions to Bidders contained in the Specifications and 
Proposal for Supplies which provides, “Bids may 
be considered on each subitem, item, group of items, 
or class, separately.” 

Appellants submitted affidavits with their bids in 
which they stated that, if awarded the contracts for 
desks and chairs, the contracts would be fulfilled in 
strict accordance with the specifications as inter¬ 
preted by the General Supply Committee acting on 
behalf of the Appellee, Andrew W. Mellon. There is 
no allegation that their samples conformed to the 
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specifications, but on the* contrary the bill of com¬ 
plaint shows on its face that their samples submit¬ 
ted on the items of wood desks and chairs jclid not 
conform to specifications in regard to tinislp The 
bill of complaint further states that the Appellants’ 
bids on typewriter stands, telephone stands, wood 
tables, and the like, were accompanied by sjunples, 
and they were awarded contracts for these itei^is. The 
bill fails to carry the allegation that the sanjples of 
these items did not conform to specification^ as to 
finish or in any other respect. The necessary ijmplica¬ 
tion therefore must be that these samples werp satis¬ 
factory and represented, in each instance, (articles 
suitable to the needs of the government, hence the 
awards. 

The law is also well settled that when a discretion 
is vested in a contracting officer, it is inin:atcrial 
whether or not his discretion is rightfully or wrong¬ 
fully exercised, his exercise of that discretion cannot 
be the subject of judicial review. 

In the case of />. F. Cummins Cn. r. Burleson, 

supra, the Appellants conceded, as the Appellants 

here concede, that the determination of the question 

presented to the contracting officer involved a certain 

amount of discretion, but contended that the bill of 

complaint showed on its face that the awards were 

not made on the basis of “cheapness and efficiency”, 

and the inference therefrom was that the discretion 

had been erroneouslv exercised. This Court in its 

* 

opinion said: 

“An elaborate argument is founded on 1 these 
alleged patent errors in the awards. 

“There is no occasion to follow this argument. 
The determination of the Postmaster General in¬ 
volved the ascertainment of facts and the exer- 



cise of discretion: his was not a more or plain 
ministerial dutv. It is onlv where a plain or 
ministerial duty is imposed l>y law. and rii/iis 
are involved therein, that the action of an ex¬ 
ecutive officer can he compelled hy mandamus, or 
restrained hy injunction, hotli writs heimr some¬ 
what correlative to each other. Having discre¬ 
tion, it is immaterial whetlier it was rightly 
exercised or not : his action is not the subject of 
judicial review. United States ex rel. Riverside 
()il (’o. v. Hitchcock, 11)0 I . S. 4< L. ed. 

10/ 4-10 < S, *2.”> Sup. Ct. I top. (>! : l nited States 

(‘X rel. \ess v. fisher, 2*2.’> l\ S. .”>(> L. 

ed. (> 10-(il.I, 1)2 Sup. Ct. Re]), 3b G. In tin* first of 
those cases (piloted with approval in tie 1 latter) 
it was said: ‘Whether he decided riidit or wronir 
is not the question. Having jurisdiction to de- 
cide at all. he had necessarily jurisdiction, and it 
was his duty to decide as he thought the law was, 
and the courts have no power whatever under 
those circumstances to review his determination 
hv mandamus or injunction/ 


The case of / ntfrJ Sfafrs !i nnd /* t'rsrt't'ntff ('<>. 

Siu/fJnnd:rr. 1 S(> Red. (ITS (( \ C. A. Gth Circuit, 11)11) 
is almost identical with the case at bar. 

The appeal was from the action of the District 
Court in ^rantin.n* a demurrer to plaintiffs bill of 
complaint. The complainant was an unsuccessful 
bidder for a public contract and filed a bill to enjoin 
the performance of and to annul tin* contract awarded 
a competitor and even went further and sought to 
compel the acceptance of its bid and the execution of 
a contract with it. 

The averments of the bill were substantially the 
same as those in the cast* at bar. flic complainant 
alleged that the Director of Public Service of the 
Citv of Cincinnati advertised for bids for the im- 
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provement of a road; that the specifications provided 
that the bidder must deposit samples of certain 
materials intended to he used; that complainant sub¬ 
mitted a bid together with the required samples; that 
its bid was low but was rejected; that the action of 
the director in rejecting its bid was arbitrary and in 
contravention of law, and a violation of cojmplain- 
ant’s rights for which it had no adequate remedy at 
law; and that complainant was financially responsible 
and ready, able and willing, to perform the contract 
according to its requirements. 

The Circuit Court of Appeals affirmed the action 
of the District Court and in the course of its opin¬ 
ion said: 


“Laws which provide that public contracts shall 
be made with the lowest and best bidders, with 
or without the right on the part of the awarding 
officer or board to reject any and all bids, or 
which contain kindred provisions, are enacted 
for the benefit of property holders and taxpay¬ 
ers and not for the benefit of or to enrich bid¬ 
ders, and are to be executed with sole refer¬ 
ence to the public interest. State v. Commis¬ 
sioners of Shelby County, 36 Ohio St. 3*26, 331; 
State v. Board, 81 Ohio St. 218, 90 X. X. 389; 
Colorado Paving Co. v. Murpliv, 78 Fed.! 28, 31, 
23 C. C. A. 631, 37 L. R. A. 630;* State v. Commis¬ 
sioners of Public Printing, 18 Ohio St. 386, 390. 

“The director, whose duties in awarding the con¬ 
tract were not merely ministerial, but jdiscre- 
tionarv and deliberative, was not onlv vested with 
the power to reject any and all bids, but jvas re¬ 
quired, acting solely for the public good,j to de¬ 
termine who was tiie best as well as the lowest 
bidder. In determining these questions, t|he law 
cast on him the dutv of considering the financial 
ability, the business judgment and capacity, the 
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skill, responsibility ; ml reputation of the various 
bidders, and the (ptalitp of the ami (‘rials proposed 
to hr supplied. Inquiry, investigation, compari¬ 
son, deliberation, and decision were necessarily 
involved. The state court has declared the rule 
applicable to such a situation in State v. Board, 
SI Ohio St. 2IS, IK) X. K. ;»Sb, which is relied oil 
by both parties and which dealt with tilt* statute 
under consideration in tins case, and in Ohio v. 
Hermann. 63 Ohio St. 440, 5P X. JO. 104. whicn 
involved a statute which required the contract to 
be made with tin* lowest and best bidder. Both 
were suits in mandamus by unsuccessful bidders. 
Both of them, citing State v. Commissioners, Mb 
Ohio Si. 32b. broadly announce that the rule is 
well s(»t t led that, where authority is id von bv 
statute to a board to let a contract to the lowest 
and best bidder, discretion is thereby conferred 
which the courts will not undertake to control. 
(Italics ours.) 

“The first paragraph of the syllabus in State v. 
Board is as follows: 

* Bv section 1 53b—()<P. He vised Statutes, per- 
t a in in.tr to the lettiuir oi contracts tor street 
improvements, discretion is iriven a board of 
public service to reject any and all bids, and 
this discretion will not be interfered with by 
mandamus where* such discretion has not boon 
abused and no vested risrht of any bidden* is in¬ 
volved. ' 

“The complainant insists that the logical infer¬ 
ence to be drawn from that paragraph is that 
the discretion <**iven to reject any and all bids 
will be interfered with by courts whenever such 
discretion has been abused. But tin* syllabus mud 
be considered in connection with the opinion and 
in the lisrht of the issues and facts of the case. 
Booco v. Mansfield, 66 Ohio St. 121, 135, 64 X. K. 
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115. The language of the opinion is clear that 
the discretion with which a court will interfere 
is a discretion exercised with a fraudulent intent 
to the injury of the party complaining, and that 
injury must be to a vested rig-lit. There! is no 
charge in this case of a fraudulent intent. What 
the bill alleges after admit ting that the samples 
of oil submitted bv bidders were tested ijs that 
llie finding against the complainant and in favor 
of Henkel & Bro. is untrue and not busied on 
analvses or tests of submitted samples, or on the 
requirements, conditions and provisions <j)f the 
s]>ecifications, and that the director's aetioln was 
arbitrary, in contravention of law and the specifi¬ 
cations, and a violation and abuse of the corpo¬ 
rate powers of the city and of his lawful discre¬ 
tion. Moreover, the complainant did not ac- 
uuire and does not have a vested right." 


In the above case as in the case at bar the con¬ 
tracting officer had the right to reject any and all 
bids. In passing upon tin* contention of the claimant, 
that his submission of a bid gave him a standing in a 
court of equity, the Court said: | 

“ i'lie statutory provision authorizing tile di¬ 
rector to reject any and ail bids was notice to 
intending bidders, and to the director hiibselt, 
that by his call for sealed proposals he was not 
obliged to accept any bid that might be made, 
or to award a contract thereon, unless he deemed 
the bid the lowest and best and the bidder satis¬ 
factory. and further adjudged the acceptance of 
the bid and the execution of a contract in pur¬ 
suance thereof to be tor the best interests oji the 
city. The complainant's proposal bound neither 
partv, and, as a contract was not consumnjated, 
the city acquired no right against the complain¬ 
ant and the complainant acquired none agaii st it. 
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State c. Hoard, supra; 1'ommonwealtli v. Mitchell, 
82 Pa. 350, 551; Kerr & Bro. v. City of Phila., 8 
Pliila. (Pa.) 202, 203. 

“The submission, by a reliable and responsible 
bidder, of the lowest bid for a contract for pub¬ 
lic work to an ollicial whose duty it is under the 
statute to let the contract to the lowest and Best 
bidder, ibut who has the rii»ht to reject any and 
all bids, of which fact the bidder is bound to 
take notice when and before his bid is submitted, 
does not constitute an agreement that the officer 
will make a contract with such bidder for the 
work; nor does it «*;ive the bidder such a rii»dit 
to the contract as will authorize a court of equity, 
at his instance, to compel the officer to enter into 
a contract for the work with him, when such offi¬ 
cer is about to award or has awarded it to 
another bidder, even though he be hitcher. 


Appellants contend that the motions to dismiss, 
filed by the Appellee herein admit that they were 
the lowest responsible bidders on the items of wood 
desks and chairs. We respectfully submit that this 
contention is unsound as the allegation can constitute 
at most a conclusion of law. 

We respect full v insist that this court must besxin 

its consideration of this case with the assumption 

that the Secretary of the Treasury, in the exercise 

• • 

of his discretion, determined that the W. I). (’ampbell 
Company was tlie lowest responsible bidder on the 
aforesaid items of wood desks and chairs, that its bid 
was reasonable and that it was to tile interest oi 
the ITiited States to award it the aforesaid contracts. 

This Court must then look to the bill of complaint 
to find allegations of fraudulent action or abused dis¬ 
cretion. to the injury of the vested rights of appel¬ 
lants, sufficient to warrant an injunction as prayed. 
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Me submit there are no such allegations, nor is there 
any showing of a vested right. 

As the Supreme Court of the United States said, 
in reference to the expenditure of money outru|sted to 
tile discretion of a department head, in Jones v. 
I’uitrJ Stairs (59 U. S. 92, 95, 96) : 

“The Secret ary of tin.* Navy represents the 
President, and exercises his power on the sub¬ 
jects confided to his department. lie is respon¬ 
sible to the people and tin* law for any abuse 
of the powers intrusted to him. Ilis acts and de¬ 
cisions on subjects submitted to his jurisdiction 
and control bv the Constitution and laws d<> not 
require the approval of any officer of another 
department to make them valid and conclusive, 
'file Accounting Officers of the Treasuryj have 
not the burden of responsibility cast upon! them 
of revising the judgments, correcting the sup¬ 
posed mistakes, or annulling the orders of the 
heads of departments." 

This reasoning would also apply to the Counts as 
well as Accounting Officers. In the case at bar the 
Appellee, Andrew \\ . Mellon, exercised a power con- 
tided in him by law. lie is responsible to the people 
and it must be assumed, in the absence of any alle¬ 
gation of fraud, that he has not abused any of tin* 
powers entrusted to him. 

THE LETTERS OF THE COMPTROLLER GEN- 
ERAL REFEREED TO IN THE BILL OF 
COMPLAINT AND APPELLANTS’ BRIEF 
HAVE NO BEARING ON TFE DECISION IN 
TPIE CASE AT BAR. j 

The Appellants, both in their bill of complaint and 
in their brief (R. pp. 3, 7, Hr. p. 4), make reference to 


i 
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“advice" given the Appellee, Andrew \V. Mellon, by 
the Comptroller General of the United States with 
reference to the aforesaid contracts. This, of course, 
can have no effect upon the decision of this Court. 

The Code of Laws of the l nited States, Title 31 
(Chap. I, of the Budget and Accounting Act, Act of 
June 10, 1021), provides among other things as fol¬ 
lows : 


"See. 44. Certain powers and duties trans¬ 
ferred to General Accounting Office; conclusive- 
ness of balances certified by Cowptroller General. 
All powers and duties which on June 30, 1021, 
were conferred or imposed by law upon the 
Comptroller of the Treasury or the six auditors 
of the Treasury Department, and the duties of 
the Division of Bookkeeping and Warrants of the 
Office of, the Secretary of the Treasury relating 
to keeping the personal ledger accounts of dis¬ 
bursing and collecting officers, shall so far as not 
inconsistent with sections 1, 2, 11. 13 to 24, 41 to 
47, 40 to 55, 58, 471, and 581 of this title and 
provisions of law enacted subsequent to June 30, 
1021, be vested in and imposed upon the General 
Accounting Office and be exercised without direc- 
tion from anv other officer. The balances certi- 
tied by the Comptroller General shall be final and 
conclusive upon the executive branch of the Gov¬ 
ernment, * * * 

(Act of June 10, 1921, c. IS, Sec. 304, 42 Stat. 
24.) ” 


“Sec. 53. I n rest if/at ions and reports by Comp¬ 
troller General, (a) The Comptroller General 
shall investigate at the seat of government or 
elsewhere, all matters relating to the receipt , dis¬ 
bursement. and a ppl leaf ion of public funds , and 
shall make to the President when requested by 
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him, and to Congress at tlie beginning of each 
regular session, a report in writing of the work 
of the General Accounting Office, containing 
recommendations concerning the legislation he 
may deem necessary to facilitate the prompt and 
accurate rendition and settlement of accounts 
and concerning such other matters relating to the 
receipt . disbursement , and application of public 
funds as he mav think advisable. In such regu- 
lar report, or in special reports at any time when 
Congress is in session, he shall make recommen¬ 
dations looking to prenter economy or efficiency in 
public expenditures. 


“(c) The Comptroller General shall specially 
report to ('onpress every expenditure or con¬ 
tract made bp any Depart mod or establishment 
in anv vear in violation of laic. 

(Act‘June 10, 1921, c. 18, Sec. 312, 43 Slat. 
25.)” 

The said Code further provides (Title 31 aforesaid, 
“Chapter 2.—Audit and Settlement of Accounts’’): 

“Sec. 71. Public Accounts to b(' settled i)i Gen¬ 
eral Account in p Office. All claims and dc\mauds 
whatever bv the Government of the United States 
or against it, and all accounts whatever in which 
the Government of the United States isi con¬ 
cerned, cither as debtor or creditor, shall be 
settled and adjusted in the General Accounting 
Office.” (R. S. Sec. 236; as amended by the Bud¬ 
get and Accounting Act, 1921,” c. 18 Sec. 305, 42 
Stat. 24). (Italics supplied.) 

With one exception (hereinafter pointed out), the 
powers, authorities and duties imposed upon and 
vested in the Comptroller General of the United 
States bv the above-quoted provisions, pertain to, 
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and are connected and associated with, the perform¬ 
ance and discharge of the duties therein and thereby 
imposed upon him as an accounting officer. 

The fact that the Comptroller General is author¬ 
ized 


“to investigate * '* ‘ ;dl matters relating to the 
receipt. dishursement. and a])plication of public 
funds" (Sec. 7)3), 

and the fact that it is provided that 

“all claims and demands whatever by the Govern¬ 
ment of the United States or against it, and all 
accounts whatever mi which the Government of 
the l nitod States is concerned, rif/n r as debtor 
or creditor, shall be settled and adjusted in the 
General Accounting* Office”. (Sec. 71), 

does not authorize and empower him to interfere 
with the executive departments and establishments 
of the Government in the making and awarding of 
contracts. For the manner in which the latter per¬ 
form the trusts imposed upon them, they alone an* 
responsible: tin* Comptroller General is only charged 
with the dutv of seeing that thev keep within the law 
(IFu/crs r. rutted States , 21 Ct. Cl., 30, MS). In case 
“any department or establishment", by “making" a 
contract “in violation" thereof, fails to keep within 
the law. it is the duty of the Comptroller General to 
“specially report" that fact to Congress. (Bndfjct 
and Accounting Act . 1921. Sec. 312 (c); l\ S. ('. Tit. 
31, Sec. r>3 (c)). 

Xowhere in the Budget and Accounting Act, 1921, 
or so far as we are aware, in anv other legislation 
enacted by Congress, is there a provision which, even 
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by implication, authorizes and empowers the | Comp¬ 
troller General of the United States to supervise and 
control the action of “the executive branch jof the 
Government” in the making and awarding <[>f con¬ 
tracts authorized bv law. 

The only -duty imposed upon the Comptroller Gen¬ 
eral of the United States bv the Budget and Account- 
ing Act, 1921, with respect to the entering into and 
making of contracts by Federal departments and es¬ 
tablishments, is that specified in Section 312 (c) 
thereof (U. S. (\. Title 31, Sec. 53 (c)), to-\vit: 

“The Coni])troller General shall specially re¬ 
port to ('onpress every ' * ' contract made bp 
ami department or establishment in any year in 
violation of lair." 

The Secretarv of the Treasury was vested with the 
discretion of determining who was the lowest respon¬ 
sible bidder and which bid met the conditions !of the 
proposal for bids and whether or not it was |to the 
interest of the United States to accept any particular 

hid. * j 

That the Comptroller General has no authority to 
interfere with the discretion placed by law in art exec¬ 
utive officer of the Government, was determined by 
this Court in the case of MrCarl vs. U. S., ex rel. f 
Soeiete Id pure di A rmamenfo, 58 App. D. C. 319. In 
that case the Court issued a writ of mandamus against 
the Comptroller General compelling him to certify a 
voucher to the Treasury Department for payment. 
The Secretarv of Labor within the authoritv given 
him by law, determined that a certain immigration 
fine had been illegally collected and should be re¬ 
funded, and aeconlinglv a voucher was issued by the 



Department of Labor for tin* amount of the fine and 
was sent to the (roncral Accounting* ()fiiee for certifi¬ 
cation to the Treasury Department. There was trans¬ 
mitted with tin* voucher a certificate that tin* fine was 
collected by error of (lovernment Officers. The ac¬ 
counting officer, however, refused to certify the 
voucher for payment. 

The (\>m]>troller (ienoral defended the action on 
the ground that tlx* Court had no power to interfere 
by mandamus with an officer of tin* (lovernment in 
the discharge of duties requiring the exercise of judg¬ 
ment amd <liscr(»tion or am interpretation of the law. 
In this connection this Court said: 

“In the* present instance* the Comptroller (ion- 
oral was not charged with duties requiring the 
exercise of judgment or discretion, but was 
called upon to perform a purely ministerial func¬ 
tion. The proceeding related solely to the dis¬ 
position of certain funds which Congress had ap¬ 
propriated for the refunding' of immigration 
lines, which were to lx* refunded upon presenta¬ 
tion of evidence showing conclusively that col¬ 
lection thereof was made through error of gov¬ 
ernment officers. The funds thus appropriated 
were to be expended under the direction of the 
Secretary of Labor, consequently the finding of 
that officer th.a.t the fines in question were col- 
lected through errov of government office*rs was 
conclusive, amd tin* Comptroller (bmem! wa.s not 
authorized to review it. The certification of the 
voucher bv him would be a ministerial act onlv." 


As Appellants apparently concede that tlie discre¬ 
tion of determining to whom tin* eon 1 met should bo 
awarded is vested in tin* Secretary of the Treasury 
by failing to seek a decree compelling the making' of 


27 


an award to them, they cannot rely upon any inter¬ 
ference with that discretion assumed by the Comp¬ 
troller General. 

In 30 Opinions Attorney General 2$9 (June 13 , . 1930 ), 
the Attorney General of the United States answered 
a query of the Secretary of W ar as to whethej* or not 
the Comptroller General, in tlie exercise of his powers 
as an accounting officer, could require the inclusion 
of certain provisions in the standard form of 
meat bill of lading-. The pertinent parts of 
tornev General's opinion are as follows: 


govern- 
the At- 




“The question ‘ * ’ depends upon whetjher the 
clause relates morelv to tile form in which the 
agreement is expressed, or affects tin* substance 
of the agreement itself. It would perhaps suffice 
to sav that the refusal of the carriers to receive 
shipments under the standard form, which, boiiii*' 
different from tin* commercial form approved by 
the Interstate Commerce Commission, cannot be 
imposed upon them against their will, at least 
in the absence of statutory authority, concludes 
tin* point that the inclusion of clause 7 is depen¬ 
dent ii]ton negotiation and agreement; " * ' This 
(the intended provisions) is asking something for 
nothing, and tin* carriers arc* not required! to as¬ 
sent to such conditions merelv because, jin the 
exercise of his powers as an accounting j officer, 
the Comptroller General has prescribed ;|i form 
which contains them.” 

“A bill of lading is primarily a contract be¬ 
tween t’e carrier and tin* shipper (citations). 

Of course, the bill of lading* is an instru¬ 
ment which in addition to evidencing the contract 
of carriage must serve a secondary purpose in 
connection with Government accounting, ahd for 
such purposes no doubt the Comptroller General 
may prescribe its form, provided he does not 
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undertake to impose contractual obligations upon 
the parties which they are legally entitled to ne¬ 
gotiate. * * The form of bill of lading * * * is 
subject to the approval of the Comptroller Gen¬ 
eral * * "; but such approval can not in any way 
extendi to the contractual obligations, which the 
parties are entitled freely to negotiate without 
dictation from the Comptroller General, whose 
function is that of an accounting officer.” 


The authority to award contracts for miscellaneous 
supplies is! vested in the Secretary of the Treasury, 
and the Comptroller General has no right or duty to 
interfere therewith. 


CONCLUSION. 

t. 

It is respectfully subnet ted that the amended bill 
of complaint filed by Appellants fails to state a cause 
of action and that the decision of the lower Court in 
dismissing said bill must be affirmed. 

C7 
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